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ADDRESSING FINANCIAL ABUSE OF THE ELDERLY: 
CASES AND TOOLS FOR ESTATE PLANNING ATTORNEYS 

 
James W. Narron and Kemp Mosley* 

 
“Honesty is such a lonely word 
Everyone is so untrue 
Honesty is hardly ever heard 
And mostly what I need from you”** 

 
I. INTRODUCTION 

 
In 1950, 8.3 percent of Americans were over the age of sixty-five. Of those over sixty-

five, only a mere 1.1 percent were older than eighty.1 By 2015, the category of Americans over 

sixty-five had risen to fourteen percent of the population, and of that group, 25.3 percent were 

over the age of eighty. The U.S. Census Bureau estimates that, in year 2050, the number of 

Americans over the age of sixty-five will be nearly a quarter of the population — approximately 

one hundred million people — and of those, more than one-third will be over the age of eighty.2 

 Given the increased graying of the American demographic and considering recent 

technological advances that have placed financial, healthcare, and personal information at the 

fingertips of the world, it is no surprise that the legal and financial sectors have begun to focus 

more intently on preparing the elderly for financial security and providing for their long-term 

care needs, all against a back-drop of protection from exploitation and harm. This manuscript 

engages the often-paradoxical relationship between the prevalence of financial abuse of the 

                                                       
* The authors are both practicing attorneys at Narron, O’Hale & Whittington, P.A. (Smithfield, 
NC; Raleigh, NC; Benson, NC).  They are grateful for the able assistance and research of John 
R. Hess, a junior at the University of North Carolina at Chapel Hill.  
 
** BILLY JOEL, Honesty, on 52ND STREET (Columbia Records 1979).  
 
1 WAN HE, DANIEL GOODKIND & PAUL KOWAL, AN AGING WORLD: 2015: INTERNATIONAL 

POPULATION REPORTS 138 (U.S. Census Bureau 2016).  
 
2 Id. at 139.  
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elderly and societal awareness of it. It considers strategies attorneys can use to minimizing the 

potential for, and effects of, financial abuse. Finally, this manuscript explores the ways in which 

cases of financial abuse most-often present to estate planning attorneys and the various remedies 

available to correct or alleviate abuse, once discovered. 

II. FINANCIAL EXPLOITATION: A WORKING DEFINITION 

Elder abuse gained substantive research interest after the emergence of child and spousal 

abuse in the early 1970s, although the recent nature of that time frame wrongly suggests a shorter 

phenomenon than what is likely to have occurred prior to widespread attention.3  Two reports 

from the U.S. House of Representatives Select Committee on Aging found overwhelming 

evidence that incidents of colloquial “grannyslamming” and “granny-bashing” were not 

infrequent occurrences. Rather,  

What the Committee found was that elder abuse was far from an isolated and 
localized problem involving a few frail elderly and their pathological offspring.  
The problem was a full-scale national one which existed with a frequency few 
have dared to imagine possible.  In fact, abuse of the elderly by their loved ones 
and caretakers existed with a frequency only slightly less than child abuse. And, 
as later Committee studies would confirm, there was no question that the problem 
was increasing dramatically from year to year.4  
 
Accompanying the sobering conclusion that the prevalence of elder abuse is increasing 

comes the knowledge that the problem is often multifaceted.  In a 2010 study, the American 

Journal of Public Health found that the one year incidence rate of emotional abuse was 4.6 

                                                       
3 See Carolyn L. Dessin, Financial Abuse of the Elderly, 36 IDAHO L. REV. 203, 204 (2000) 
(discussing the emergence of elder abuse research).  See generally Audrey S. Garfield, Note, 
Elder Abuse and the States’ Adult Protective Services Response: Time for a Change in 
California, 42 HASTINGS L.J. 861, 863-864 (1991) (“The British too note of the problem of elder 
abuse as early as 1975 and a British doctor christened it ‘granny bashing.’  By the late 1970s 
numerous American studies began to surface which indicated that elder abuse is a serious 
national problem in the United States as well.”). 
 
4 HOUSE SUBCOMM. ON HEALTH AND LONG TERM CARE, 101ST CONG., 2D SESS., ELDER ABUSE: 
A DECADE OF SHAME AND INACTION IX (Comm. Print 1990) [hereinafter 1990 HOUSE REPORT].  
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percent, physical abuse at 1.6 percent, sexual abuse at 0.6 percent, 5.1 percent for potential 

neglect, and current financial abuse the highest at 5.2 percent.5  Financial exploitation alone can 

be damning: 

Financial abuse…[sometimes]…is accomplished by force—sometimes at 
gunpoint. In other cases it is accomplished by stealth through deceit, 
misrepresentation and fraud.  In most instances, the taking of the elderly person’s 
property happens swiftly, but in a few instances involving undue influence in the 
writing of wills, greedy family members have been willing to wait months or even 
years to acquire the property of a “loved one.”6   
 
For these reasons, financial exploitation is broadly defined.  Some researchers describe it 

as “the improper use of an elder’s assets,”7 the “misuse of another person’s assets,”8 the “theft or 

conversion of money or anything of value belonging to the elderly by their relatives or 

caretakers,”9 or misappropriation.10  Others include more specificity, including theft of individual 

checks, misuse of an ATM card, credit card fraud, theft of assets, and scams.11  These 

discrepancies are often the result of differing opinion as to the definition of “improper” or 

                                                       
5 STUART C. BEAR, I HAVE IT BECAUSE MOM LIKED ME THE BEST: HOW TO HELP PROTECT 

VULNERABLE SENIORS FROM FINANCIAL EXPLOITATION 7-1 () (citing Acierno et al., Prevalence 
and Correlates of Emotional, Physical, Sexual, and Financial Abuse and Potential Neglect in the 
United States: The National Elder Mistreatment Study, 100(2) AMERICAN JOURNAL OF PUBLIC 

HEALTH (2010)).  
 
6 Id. 
 
7 Dessin, supra note 3, at 206. 
 
8 See Carolyn L. Dessin, Financial Abuse of the Elderly: Is the Solution a Problem? 34 
MCGEORGE L. REV. 267, 269 (2003).  
 
9 1990 House Report, supra note 4, at 11. 
 
10 MARY JOY QUINN & SUSAN K. TOMITA, ELDER ABUSE AND NEGLECT: CAUSES, DIAGNOSIS, 
AND INTERVENTION STRATEGIES 75 (1997).  
 
11 Paul R. Greenwood, Elder Abuse and Financial Exploitation, 20TH ANNUAL ELDER AND 

SPECIAL NEEDS LAW SYMPOSIUM 41, 42 (2016). 
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“misuse.”  As Dessin aptly notes, “forms of activity that might be characterized as abusive run 

the gamut from intentional criminal acts to negligent mishandling of assets.  This breadth of 

activity adds to the difficulty of crafting a prevention of and solution for financial abuse.  

Accordingly, it is not surprising that legislative measures for dealing with financial abuses can 

often be described as ‘piecemeal.’”12 

 North Carolina law classifies elder adults as “[persons] 60 years of age or older who [are] 

not able to provide for the social, medical, psychiatric, psychological, financial, or legal services 

necessary to safeguard [their] rights and resources and to maintain [their] physical and mental 

well-being.”13  Criminal exploitation of an older or disabled adult is defined very broadly: 

It is unlawful for a person: (i) who stands in a position of trust and confidence 
with an older adult or disabled adult, or (ii) who has a business relationship with 
an older adult or disabled adult to knowingly, by deception or intimidation, 
obtain or use, or endeavor to obtain or use, an older adult’s or disabled adult’s 
funds, assets, or property with the intent to temporarily or permanently deprive 
the older adult or disabled adult of the use, benefit, or possession of the funds, 
assets, or property, or to benefit someone other than the older or disabled adult.  
 
It is unlawful for a person to knowingly, by deception or intimidation, obtain or 
use, endeavor to obtain or use, or conspire with another to obtain or use an older 
adult’s or disabled adult’s funds, assets, or property with the intent to temporarily 
or permanently deprive the older adult or disabled adult of the use, benefit, or 
possession of the funds, assets or property, or benefit someone other than the 
older adult or disabled adult.  This subsection shall not apply to a person acting 
within the scope of that person’s lawful authority as the agent for the older adult 
or disabled adult.14 
 
Given this wide scope, this manuscript considers the following a suitable summary of 

how financial exploitation of the elderly takes place:  

 

                                                       
12 Dessin, supra note 3.  
 
13 N.C. GEN. STAT. § 14-32.4 (d)(4).  
 
14 N.C. GEN. STAT. § 14-112.2 (b),(c). See State v. Forte, 206 N.C. App. 699, 700 (2010).  
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 Theft—the action or crime of stealing cash, income checks, or household goods. 
  

 Fraud (and constructive fraud)—wrongful or criminal deception intended to result in 
financial or personal gain. 

 
 Identity appropriation—an invasion of privacy where a third party takes the name and 

likeness of another for commercial gain or to commit some other harm.  
 

 Extortion—the practice of obtaining something, especially money, through force or 
threats.  

 
 Misuse of power of attorney—the use of power as an attorney-in-fact to use financial 

resources in a manner that is not in the best interest of the principal. 
 

 Breach of fiduciary duty—failure to act in the best interest of an individual to whom 
one owes a fiduciary duty.  

 
 Denial of access to funds—the act of preventing an individual from accessing their 

financial resources.15 
 
For simplicity, we group these together into four categories that this manuscript examines in 

detail with case law and appropriate examples that estate planning and elder law attorneys may 

see in their practices. 

III. HOW FINANCIAL ABUSE OCCURS 

A. THEFT 

The most blatant form of financial exploitation is, of course, outright theft.  Greenwood notes 

that theft most often occurs when a care provider or neighbor deliberately takes personal items, 

including jewelry and antiques, which often end up in local pawn shops.16  The House 

Subcommittee recorded a seemingly incredible example:  

An Oklahoma minister pleaded no contest to a felony charge that he had 
financially exploited an elderly member of his church.  He was forced to return 
property deeded to him and $70,000 to the elderly woman, as well as her china 

                                                       
15 Bear, supra note 5, at 7-2.  
 
16 Greenwood, supra note 11. 
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and crystal and a mink coat.  Several items such as the elderly woman’s diamond 
rings “just disappeared,” according to the Assistant District Attorney handling 
the case.  The minister admitted that the woman was incompetent…[gaining] her 
confidence by visiting her frequently and doing chores around her house.17 
 

A 2010 report from the Government Accountability Office found an equally disturbing case.18  

In Missouri, a taxi driver used the fragile medical condition of an eighty-seven-year-old antiques 

dealer who he often drove to appointments to steal over $600,000 from the elder.  Over time, the 

driver had used legal documentation and the dealer’s signatures to become “the legal 

representative, guardian, conservator, co-trustee (with a bank), and beneficiary of the antiques 

dealer and his assets.”19  Tipped prosecutors found the antiques dealer at the driver’s residence 

some time later, isolated, dehydrated, and wearing only a knit shirt and diaper.  He died twelve 

days later.  When a team of investigators finished sifting through the facts of the case, the extent 

to which the taxi driver exploited the elderly dealer became staggeringly clear.  

[The taxi driver] purchased a $35,000 Chrysler 300 and a $52,000, burnt orange 
Hummer H2 with “Bad to the Bone” emblazoned across the windshield.  He also 
secured checks to himself and others, some of whom were exotic dancers…. In a 
plea agreement, [the taxi driver] admitted to making material false 
representations, possessing and negotiating unauthorized forged checks and 
instigating improper money gift payments to himself and others.20 
 

These cases have nightmarish results for the abused and their families—unless, of course, the 

family members are the abusers. 

For Elsie Brooks of California, the twisted adage “blood is thicker than water; money is 

surely thicker than blood” rang terribly true.  In 2002, Brooks moved in with her daughter, Lisa 

                                                       
17 1990 House Report, supra note 4, at 15.  
 
18 See GOVERNMENT ACCOUNTABILITY OFFICE, GUARDIANSHIPS: CASES OF FINANCIAL 

EXPLOITATION, NEGLECT, AND ABUSE OF SENIORS  17 (2010) [hereinafter GAO Report].  
 
19 Id.  
 
20 Id. at 18.  
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MacAdams, and granddaughter, Christi Schoenbachler, and gave them authority to draw checks 

from her bank account “with the understanding that they would handle her finances in a 

responsible and fiduciary manner.”21  Sometime later, Brooks voluntarily entered a physical 

therapy center for her alcohol consumption.  After two months at the facility, Brooks emerged to 

a shocking new reality.  

When Brooks emerged, she discovered that defendant and MacAdams had sold 
some $200,000 to $250,000 of her jewelry and her furniture—acts that she had 
not authorized.  [Schoenbachler and MacAdams] moved her to a facility called 
Tender Loving Care, a facility that was mice ridden, filthy, and the abode of other 
residents who suffered from Alzheimer’s disease and would scream throughout 
the night.   
 
Defendant told Brooks that the only way for [Brooks] to leave Tender Loving 
Care was for her to authorize the liquidation of her annuity.  In desperation, 
Brooks agreed to the plan. Brooks expected that the money would be used solely 
to fund her living expenses, but defendant and MacAdams also used it for their 
own purposes, including payment of rent and business expenses, without Brooks’ 
authorization.22 
 

Cases similar to those of the elderly church member, antiques dealer, and Elsie Brooks abound.  

However, recent studies suggest that even though outright theft of assets is the most obvious 

form of abuse, it still goes largely unrecognized.  A 2001 New York survey estimated that only 

one in forty-four cases of financial exploitation of the elderly is reported.23  A similar study, 

which analyzed news articles from April to June 2010, estimated the annual loss of financially 

                                                       
21 People v. Schoenbachler 203 Cal. App. 4th 1382, 1386 (2012) (affirming as modified to stay 
the misdemeanor elder abuse sentence) (superseded by grant of review).   
 
22 Id.  
 
23 Protecting Mom and Dad’s Money: What to Do When You Suspect Financial Abuse, 
CONSUMER REPORTS (January 2013), 
http://www.consumerreports.org/cro/magazine/2013/01/protecting-mom-dad-s-money/index.htm 
[hereinafter Protecting Mom and Dad’s Money].  
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abused elders at $2.9 billion, up from $2.6 billion in 2008.24  Specifically, the average loss as the 

result of theft from family, friends, neighbors, and strangers ranged from $95,000 to $150,000.25  

Perhaps the most damning statistic is the one that does not exist.  The director of the institute that 

conducted the study admitted in a recent Consumer Reports article that, given the underreported 

nature of this theft, the study’s numbers likely underestimated the true financial cost of 

exploitation, surmising, “[w]hat we’re seeing is the tip of the iceberg.”26 

B. FRAUD 

Beyond outright theft, the waters of financial abuse of the elderly become increasingly 

murky.  Perpetrators of abuse often use fraud to gain financial benefit.  But the most central 

question that lawyers and courts face is open-ended and incredibly complex: What constitutes 

fraudulent activity?  Both preeminent English scholarship and North Carolina case law suggest 

that question is best left unanswered:  

Fraud, actual or constructive, is so multiform as to admit of no rules or 
definitions.  “It is indeed, a part of equity doctrine not to define it,” says Lord 
Hardwicke, “lest the craft of men should find a way of committing fraud which 
might escape such a rule or definition.” Equity, therefore, will not permit 
“annihilation by definition,” but it leaves the way open to punish frauds and to 
redress wrongs perpetrated by means of them in whatever form they may 
appear.27 
 

                                                       
24 METLIFE MATURE MARKET INSTITUTE, THE METLIFE STUDY OF ELDER FINANCIAL ABUSE: 
CRIMES OF OCCASION, DESPERATION, AND PREDATION AGAINST AMERICA’S ELDERS 2 (2011).  
 
25 Id. at 8.  
 
26 Protecting Mom and Dad’s Money, supra note 23.  
 
27 Terry v. Terry, 302 N.C. 77, 82 (1981) (quoting Standard Oil Co. v. Hunt 187 N.C. 157, 159, 
121 S.E. 184, 185 (1924)).  
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Superior Court Judge Robert Erwin of North Carolina wrote that “essentially, the law in this area 

seeks to prevent fraud and to protect individuals who are in a relatively vulnerable position.”28  

In North Carolina and elsewhere in the United States, the law does indeed serve in this capacity.  

 The recent case of State v. Martin tested the above conclusion.29  Faye Pierce, born in 

1937, purchased a home in Roanoke Rapids across the street from her daughter, Wanda Cooke.  

Pierce hired Tony Martin, Jr., to help her decorate her new residence.  “After finishing the work 

on Ms. Pierce’s house,” wrote the Court of Appeals, “[Martin] asked Ms. Pierce for a $40,000 

loan.”30  Pierce obliged, and her daughter, once she was made aware, ensured that Martin paid 

back the loan.  The two engaged in a series of loan agreements over the next several months, and 

Martin would write checks in the amount of the loan to Pierce that she could cash when she 

received his go-ahead.  He did not inform Pierce that the checks were written to an account that 

was closed.  Pierce’s daughter, at trial, testified that Pierce was “not really a very financial-

minded person.  She has never really had to deal with any kind of numbers or anything.  My dad 

always took care of everything.”31   

 In 2013, a jury found Martin guilty of obtaining property by false pretenses and 

exploitation of an elder adult.32  Although the Court of Appeals later found that the trial court 

erred by not dismissing the elder charge, Judge Robert Hunter, Jr.’s dissent provides a 

perspective consistent with other cases of elder exploitation: 

                                                       
28 Robert C. Ervin, CLAIMS ARISING FROM A BREACH OF FIDUCIARY DUTY, North Carolina 
Superior Court Judges’ Benchbook 1 (2008).  
 
29 State v. Martin, No. COA13-956, 2014 N.C. App. LEXIS 591 (2014) (unpublished opinion).  
 
30 Id. at *3.  
 
31 Id. at *4.  
 
32 Id. at *7.  
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Ms. Pierce was more than 70 years old at the time of [Martin’s] actions.  There 
was substantial testimony that Ms. Pierce could not handle her own financial 
resources from Ms. Pierce herself, her daughter Ms. Cooke, her son-in-law Mr. 
Cooke, and Pierce’s Plumbing employee James Bolton.  In addition, Ms. Pierce’s 
physician testified to her anxiety and depression, explaining that the money she 
inherited was a trigger for stress to Ms. Pierce.  The record provides substantial 
evidence that Ms. Pierce was unable to safeguard her financial resources and 
meets the definition of “elder adult.”33  
 
Cases of fraudulent tactics against the elderly are common outside of North Carolina, as 

well. Perhaps the most famous case of elder fraud involved prominent New York City socialite 

and philanthropist Brooke Astor, her son, Anthony Dryden Marshall, and her attorney, Francis 

Morrissey.  To the jurors who sat the “swindle trial,” as the New York Post put it, the story 

played out like a “Shakespearean tragedy.”34  Often neglected by his mother in his private life, 

Marshall enjoyed great professional success, including a Purple Heart from his military service at 

Iwo Jima; two Tony Awards on Broadway; seven published books; and ambassadorships to 

Madagascar, Trinidad and Tobago, the Seychelles, and Kenya.35  However, this prestige soon 

became irreversibly tainted with assorted charges that Marshall and Morrissey had taken 

advantage of Astor’s early Alzheimer’s disease to change her will to their benefit.   

At trial, the prosecution alleged that Morrissey had forged Astor’s signature on an 

amendment to her will, and that Marshall had lifted works of art from her home.36  The will in 

question left the bulk of Astor’s estate to Marshall, instead of the many charities to which she 

                                                       
33 Id. at *20 (Hunter Jr., J., dissenting).  
 
34 Protecting Mom and Dad’s Money, supra note 19. 
 
35 Steve Fishman, Mrs. Astor’s Baby: The Fight for a Mother’s Love, and Money, N.Y. MAG. 
(Nov. 12, 2007), http://nymag.com/news/features/40662/. 
 
36 Robert D. McFadden, Anthony D. Marshall, Astor Son Who Was Convicted in Swindle, Dies at 
90, N.Y. TIMES (Dec. 1, 2014), https://www.nytimes.com/2014/12/02/nyregion/anthony-d-
marshall-son-of-brooke-astor-convicted-in-swindle-dies-at-90.html. 
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regularly gave.  Marshall posited that changes to the will were instead last-minute attempts by 

Astor to assuage a mother’s guilt over her lackluster parenting when “Tony” was a child.37 

In October 2009, a New York jury found Marshall and Morrissey guilty on fourteen of 

sixteen charges, holding that Marshall’s self-awarded raise for managing Astor’s finances was, in 

fact, larceny in the first degree.38 

Efforts to defraud the elderly are not exclusive to the upper echelons of society, but are 

instead geared toward the most vulnerable.  In North Carolina, as further explained in later 

portions of this manuscript, the elements of actual fraud are “(1) False representation or 

concealment of a material fact, (2) reasonably calculated to deceive, (3) made with intent to 

deceive, (4) which does in fact deceive, (5) resulting in damage to the injured party.”39  A sizable 

portion of cases involving actual fraud—including “outright scam[s] with the purpose of stealing 

money” —have clear-cut lines of classification.40   

In one recent case, an elderly Spanish-only speaker alleged a claim of fraud against 

Ameriquest Mortgage Company over the claims an employee made about the terms of a 

mortgage refinance.41  Joshua Bonvillion, the employee, spoke with Vincent Toscano over the 

phone, offering a loan with a fixed interest rate of at or below 6.3 percent, “representing that 

[Toscano] would be better off financially with the new loan and that [he] could not get better 

                                                       
37 Fishman, supra note 35.  
 
38 McFadden, supra note 24. 
 
39 Forbis v. Neal 361 N.C. 519, 526-527 (2007) (quoting Ragsdale v. Kennedy 286 N.C. 130, 
138, 209 S.E.2d 494, 500 (1974)).  
 
40 Dessin, supra note 8, at 312.  
 
41 Toscano v. Ameriquest Mortg. Co., No. CIV-F-07-0957 AWI DLB, 2007 U.S. Dist. LEXIS 
81884, at *1 (E.D. Cal. R. Oct. 23, 2007).  
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terms.”42  That night, Ameriquest dispatched a notary, who did not speak Spanish, to Toscano’s 

home, bearing the loan documents written only in English.  Upon later inspection, Toscano 

discovered the signed forms dictated a variable rate loan with an interest rate at or above 7.3 

percent.  Toscano and his attorneys alleged both fraud and financial abuse of an elder, stating in 

part:  

At night after business hours, a notary from Ameriquest came to Plaintiff’s home.  
That notary did not speak Spanish.  The notary rushed Plaintiff through signing 
the documents with full knowledge that Plaintiff did not understand the 
documents, could not speak English and could not read the documents…They 
provided loan documents only in English which they knew Plaintiff could not read 
and they knew Plaintiff could not understand those documents and was in fact 
relying on their representations that the documents reflected the transaction as it 
was discussed earlier that day.43 
 
Elders like Vincent Toscano are often targeted for deals that constitute actual fraud.  In 

State v. Pittman, a North Carolina woman was swindled by a man who began his relationship 

with her as an insurance salesman and ended it by pretending to be her son.  Aaron Pittman 

approached Effie Satterwhite, who at the time was in her late eighties and had difficulty reading 

and writing, with a $10,000 burial insurance policy.44  The beneficiary was Satterwhite’s half-

sister.  Pittman and his wife, Mildred Dew, entered into a more personal relationship with 

Satterwhite, occasionally cleaning her home.  Satterwhite purchased additional insurance policies 

and an annuity from Pittman; however, the beneficiary changed from Sally, her half-sister, to 

Dew, who listed herself on the policy as Satterwhite’s niece.45  “After that,” wrote the Court of 

Appeals, “Dew began taking money out of the cash values of the life insurance policies and 

                                                       
42 Id. at *1-2.  
 
43 Id. at *15-17.  
 
44 State v. Pittman, 219 N.C. App. 512, 513 (2012).  
 
45 Id. at 514.  
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withdrawing money from the annuity.  By March 2008, the annuity was ‘totally cashed out’ and 

had ‘no value’ remaining.”46  Both Pittman and Dew were eventually charged with insurance 

fraud, obtaining property by false pretenses, and exploitation of an elder adult.  The trial court 

sentenced Pittman to 21 to 26 months of imprisonment on the elder charge alone.47  This case 

sheds light on an important legal question; specifically, the difference between actual and 

constructive fraud.  In North Carolina, constructive fraud enters into a complex relationship with 

the presence and influence of a fiduciary relationship, with which this manuscript further 

explains in subsequent content. 

The elements of a [constructive fraud claim in North Carolina] have been 
outlined in several slightly different formulations.  The North Carolina Court of 
Appeals observed that “(i)n order to establish a claim for constructive fraud, a 
plaintiff must allege facts sufficient to show the creation of a relationship of trust 
and confidence and that the defendant took advantage of that relationship to 
plaintiff’s detriment…. [It] later opined that “a prima facie showing of 
constructive fraud requires plaintiff to prove that they and defendants were in a 
‘relation of trust and confidence…[which] led up to and surrounded the 
consummation of the transaction in which defendant is alleged to have taken 
advantage of his position of trust to the hurt of plaintiff.48 
 
The line between what Courts generally consider actual fraud versus constructive fraud is 

built on two primary differences.  “First, ‘constructive fraud differs…in that ‘it is based on a 

confidential relationship rather than a specific misrepresentation.’’  Second, intent to deceive is 

not an essential element of constructive fraud.”49  Thus, numerous cases like Pittman straddle the 

line between actual and constructive fraud.   

                                                       
46 Id.  
 
47 Id. at 514-515.  
 
48 Erwin, supra note 28, at 2 (citations omitted).  
 
49 Id. at 3 (citations omitted).  
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 The examples of these types of cases are numerous, many of which are adjudicated at the 

Superior Court level without further appeal or judicial history. The Wake County Superior Court 

found itself squarely in the middle of constructive fraud debates in 201050 and 2015.51  Estate of 

Capps v. Blondeau concerned the financial security of Martha Capps, who “was not financially 

sophisticated…[and] was a longtime victim of spousal abuse.”52  She became the beneficiary of a 

large sum of money from her aunt in Florida in 1989, and desired to keep as much as possible 

away from her husband in the event that he divorced her.   

Capps enlisted the services of a financial advisor, Hal Blondeau, and a Florida attorney, 

Neal Knight.  Blondeau in particular became an invaluable financial director for the monies, at 

least until 2000.  In October of that year, Blondeau “fraudulently or through false pretenses 

obtained Capps’ signature on a written request to the corporate trustee of the [trust] for 

disbursement of $250,000 for a purported domestic court settlement involving [Capps’] daughter 

and also for Capps’ travel and an unspecified building project…in truth, $200,000 of this trust 

disbursement was deposited into Blondeau’s Wachovia account.”  The Court wrote that “this 

transaction was improper, wrongful and fraudulent.”53   

Additionally, Blondeau withheld information from Capps to the point where “[Capps] 

received virtually no tax benefit from a charitable contribution in 2001 that constituted over 81% 

of everything she owned to a charitable foundation [founded in secret by Blondeau and Knight] 

                                                       
50 Capps v. Blondeau, No. 07 CVS 16486, 2010 NCBC LEXIS 11 (2010).  
 
51 Estate of Capps v. Blondeau, No. 07 CVS 16486, 2015 NCBC LEXIS 41 (2015).  
 
52 Id. at 2-3.  
 
53 Id. at 8.  
 



 

  16

as to which she did not have either control or a vote.”54  Instead, Blondeau and Knight used the 

former estate of Capps’ aunt to pay for their children’s undergraduate and law school educations.  

“From 2003 to 2005,” the Superior Court found, “Blondeau [also] made unauthorized 

changes on Capps’ [trustee] debit card in the amount of $21,761.36 for personal purchases of 

wine.”55  Blondeau also used the funds to purchase a $350,000 beach cottage in Morehead City, 

NC, for which “a warranty deed was recorded…which conveyed legal title to the Beach Cottage 

to Blondeau, Blondeau’s wife and Capps as joint tenants with right of survivorship.”56 

Blondeau put on no defense, at trial. The Court found that “As Capps’ fiduciary, 

Blondeau intended to benefit himself in all of the complained of transactions and did, in fact, 

take advantage of his special position of trust and confidence to benefit himself in all complained 

of transactions.  These transactions resulted in financial harms to Plaintiffs.”57  Therefore, upon 

the causes of action of fraud, unfair and deceptive trade practices, and violation of Chapter 75D 

(“Racketeer Influenced and Corrupt Organizations” or the “RICO Statutes”) the Court entered 

judgment against Blondeau and in favor of Capps’ estate in the incredible amount of 

$10,330,684.70, plus an additional $2,931,664.95 in costs and attorneys’ fees.58 

Dessin notes that “the difficulty lies in the fact that most of the conduct complained of in 

[constructive fraud] falls into the category of overpricing and high-pressure sales tactics rather 

                                                       
54 Id. at 14.  
 
55 Id. at 17.  
 
56 Id. 
 
57 Id. at 36.  
 
58 Id. at 44.  
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than outright theft with nothing passing in return to the victim.”59  A 2016 case from California 

highlights the nuance required to understand the difference and again suggests the problem of 

elder financial fraud is not going away.  In early 2002, Norman Thiel attended an investment 

seminar, marketed to retirees, where Jeffrey Guidi convinced him to withdraw “‘his entire 

retirement savings of $400,000’ from a low risk investment in order to make an investment in 

two high risk projects.”60  The Court noted that “Guidi falsely represented the nature of the risk 

to [Thiel] and failed to disclose material facts including that the projects were part of a ‘Ponzi 

scheme.’”61  Gae Thiel, for her husband after his death, alleged that “when defendants [MKA] 

caused the Thiels to lose half their limited savings, they were all aware that Norman and Gae 

were [1] over the age of 65, [2] were retired and living on a fixed income, and [3] were not 

sophisticated investors.”62  Both the trial and appeals courts agreed, with the latter writing in 

part,  

Accepting Norman’s investment in the first place was wrongful; MKA negligently 
accepted an investment from an elderly, cognitively impaired retiree who was 
unduly influence[d] by MKA’s agent, who did not meet the requirements of an 
accredited investor, and who expressly stated in writing that he desired a 
conservative investment.63  
 
In addition to the constructive fraud in Thiel’s case, an increasing number of scams have 

driven cases of fraud to their current ubiquitous state.  Experts note that “today’s uncertain 

                                                       
59 Dessin, supra note 3, at 312.  
 
60 Thiel v. MKA Real Estate Qualified Fund, No. A144099, A144984, 2016 Cal. App. Unpub. 
LEXIS 7279, at *3-4.  
 
61 Id. at *4.  
 
62 Id. at *3.  
 
63 Id. at *72.  
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financial climate is fertile ground for crooks and con men to target the elderly.”64  Several 

examples are listed here as partial evidence of fraud’s wide-ranging exposure:  

 Telemarketing schemes, including bogus charities, illegal sweepstakes, and false 
investments.  
 

 Door-to-door salespeople who convince the elderly person(s) to pay up front for home 
improvement services and then make-off with the payment. 
 

 Pretending to be official representatives of trustworthy agencies (utilities, roofing, etc.) 
who instead steal or case the residence for future theft.  
 

 Exchanging a senior’s assets in return for false promises of “lifetime care.” 
 

 Telephone scams in which the caller pretends to be a relative (usually a grandchild) in 
need of immediate financial assistance. 

 
 Current circumstances suggest that the above list is less likely one of rarity, but instead a 

growing phenomenon that can be considered a trend.  The rate of occurrence for scams—and 

financial abuse as a whole—is likely to increase, as national economic health remains elusive 

and the American population continues to age.65 

C. BREACH OF FIDUCIARY DUTY 

As in the cases of Norman Thiel and Martha Capps, fraudulent activity and the 

determination of what is fraudulent often hinges on the nature of the relationship between the 

principal and agent.  Breaches of fiduciary duty, whether by attorneys-in-fact, family members, 

close friends, or those in a similar relationship, often involve the more vulnerable elderly 

population, who may not be in a position to resist or report abuse.  For Thiel, the trial court found 

that “Guidi assumed a fiduciary duty by holding himself out to [Thiel] as a trustworthy and 

                                                       
64 Greenwood, supra note 11, at 42.  
 
65 Protecting Mom and Dad’s Money, supra note 20. 
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capable financial advisor.”66  Such a definition of fiduciary duty (and subsequent violation of 

that duty) stems from the idea that “whenever one party places trust and confidence in another 

party, of which the second party is aware, the possibility of a fiduciary relationship arises.”67 

Formal fiduciary relationships are: 

Those created by law and governing relationships created (a) by statute such as 
in estate administrations (administrator and heir) and guardianship and 
incompetency proceedings (guardian and ward) or (b) by contract (attorney and 
client).68 
 

In North Carolina,  

A confidential or fiduciary relation can exist under a variety of circumstances and 
is not limited to those persons who also stand in some recognized legal 
relationship to each other, such as attorney and client, principal and agent, 
guardian and ward, and the like; it also “extends to any possible case in which a 
fiduciary relation exists in fact, and in which there is confidence reposed on one 
side, and resulting domination and influence on the other.”  A relationship of 
trust and confidence “exists in all cases where there has been a special 
confidence reposed in one who in equity and good conscience is bound to act in 
good faith and with due regard to the interests of the one reposing confidence.”69  
 
Still, despite a plethora of definitions, and due to this “variety of circumstances,” 

fiduciary relationships can be quite nebulous.  As with Norman Thiel, a breach of fiduciary duty 

can occur in conjunction with fraud and, in certain cases, constructive fraud.  This overlap means 

that abuse of the fiduciary relationship is “the most amorphous [category] because its parameters 

are defined by the relationship of the abuser and the victim rather than by the type of conduct 

                                                       
66 Id. at *26.  
 
67 TREY LINDLEY, BREACH OF FIDUCIARY DUTY: CAUSES OF ACTION AND DEFENSES VII-1 () 
(citing Robert A. Kucher, Breach of Fiduciary Duties 3 (2005).  
 
68 Id. See RESTATEMENT (SECOND) OF TRUSTS §§ 169-185 (1959) (trustee’s duties to the 
beneficiary).  
 
69 Ervin, supra note 28, at 9 (citations omitted). 
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involved.”70  Indeed, some scholars are so keenly aware of this ambiguity as to designate fraud 

and breach of fiduciary duty the “kissing cousins” of financial abuse.71 

 Caselaw examples involving breach of fiduciary duty are particularly instructive.  In 

1993, after finding her stepmother-in-law in grotesque conditions, Marilyn Abernathy 

determined that Abby Abernathy needed living assistance.72  Marilyn brought in a county social 

worker, Winnie Lau Casino, who largely oversaw Abby’s affairs from 1991 until the government 

brought conservatorship proceedings in 2001.  While cleaning Abby’s home in April 2001, 

Marilyn uncovered a will leaving “the bulk of Abby’s estate to [Casino].”73  Abby claimed not to 

remember making the will, nor did she recognize Casino’s given name, Winifred Lau, on the 

will.  The trial court granted Abby’s stepson, Thomas Abernathy, suit on potential breach of 

fiduciary duty and elder abuse.  The appeals court agreed, writing in part:  

While “the key factor in the existence of a fiduciary relationship lies in control by 
a person over the property of another,” “the prerequisite of a confidential 
relationship is the reposing of trust and confidence by one person in another who 
is cognizant of this fact” … there was sufficient evidence to submit to the jury the 
question of whether a confidential relationship existed between Casino and Abby 
(citations omitted).74 
 
The GAO references the story of a District of Columbia attorney who, while serving 

guardian of two elderly wards, delegated her responsibilities to her secretary.75  The latter 

                                                       
70 Dessin, supra note 3, at 207.  
 
71 Lindley, supra note 67, at VII-3.  
 
72 Abernathy v. County of Marin, No. A106758, 2006 Cal. App. Unpub. LEXIS 1581 at *4-5.  
 
73 Id. at *15.  
 
74 Id. at *45-46 (citing Vai v. Bank of America (1961) 56 Cal.2d 329, 338, 15 Cal. Rptr. 71 & 
Persson v. Smart Inventions, Inc. (2005) 125 Cal. App. 4th 1141, 1160).   
 
75 GAO Report, supra note 18, at 22. 
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proceeded to embezzle almost $50,000 from the wards, “one of whom lost her home after the 

attorney guardian failed to pay the property taxes,” the report said.  “The secretary forged the 

attorney’s signature on 34 checks drawn on the victim’s estate account, totaling more than 

$42,000, over the course of a year.  One of the checks was made out to a high-end department 

store; the rest were payable to the secretary herself.”76  Here, we find it prudent to quote a 

subsequent section of the report in full:  

The secretary later vanished and the attorney said she never saw her again, 
according to a DC court judgment.  The disappearance did not cause the attorney 
to suspect her secretary of any wrongdoing, nor did it lead her to examine the 
bank statements that the secretary had maintained.  In the opinion of the court, 
had the attorney reviewed the bank statements, she likely would have noticed her 
secretary’s misappropriations.  Subsequent secretaries identified problems with 
the account, but the attorney said she thought they were all incompetent and fired 
them one after the other.  In letters to the court and the bar, the attorney said the 
secretary had been a good, trusted employee and blamed the ward’s bank for 
negligence.  By the time the court discovered the embezzlement from the 
Merchant Marine, the victim had already died.  Four years later, the attorney was 
finally replaced as representative payee for the other victim’s Social Security 
benefits, SSA data show.77 
 

Cases like this one include details that border on the unbelievable.  They are also the most 

extreme cases related to breaches of fiduciary duty.   

For elder law attorneys, a more likely cause for pause comes with the high potential for 

abuse when using durable powers of attorney.  In 1954, Virginia became the first state to enact a 

law that would extend powers of attorney beyond the incapacity or incompetency of the 

principal,78  and those “durable powers of attorney” have become increasingly popular (North 

                                                       
76 Id.  
 
77 Id. at 23.  
 
78 Id. at 577 (citing VA. CODE ANN. § 11-9.1 (Michie 1950)).  
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Carolina enacted a DPA statute in 1983).79  However, DPAs are rife with potential for abuse, 

especially for the elderly, given the substantial power of agency conferred.   

The guardian is answerable to a court and must file accountings at least annually.  
The attorney-in-fact is answerable and accountable only to the principal who 
may be mentally disabled.  It is obvious that there must be adequate safeguards 
and control on the person who manages an incompetent’s estate and that a great 
disparity exists between a durable power of attorney and a guardian.80 
 
Moreover, agents and attorneys-in-fact can easily operate against the principal’s best 

interests without oversight:  

Guardians are appointed by the probate court and are subject to the court’s 
control, whereas attorneys-in-fact have much more freedom and can act without 
court approval as the principal’s “alter ego.”81 
 
In the Wisconsin case of Russ v. Russ, the central question concerned gifting powers 

under a DPA.82  In 1992, Johnnie Russ—after a stroke and related health problems—moved in 

with her son, Elliot Russ, and his wife.  Johnnie and Elliot opened a joint bank account in which 

they deposited all of Johnnie’s income.  In 1999, Johnnie executed a DPA without the assistance 

of an attorney, designating Elliot as her agent.  She authorized him to pay bills and manage bank 

accounts, among other items.  She did not, however, grant him the right tocompensation or the 

ability to make gifts.83   

After Johnnie moved into a nursing home in 2001 and was declared incompetent by a 

circuit court in 2002, her new guardian initiated a lawsuit, alleging that Elliot and his wife had 

                                                       
79 N.C. GEN. STAT. §§ 32A-8, 32A-9 (1995).  
 
80 Rice v. Floyd, 768 S.W.2d 57, 59 (Ky. 1989) (italics added).  
 
81 In re Estate of Hegel, 668 N.E.2d 474, 478 (Ohio St. 3d 1996) (italics added).  
 
82 Russ v. Russ, 734 N.W.2d 874 (Wis. 2d 2007).  
 
83 Id. at 878.  
 



 

  23

used funds from the joint account for personal and business expenses, breaching his fiduciary 

duty to Johnnie.  Under usual circumstances, the court wrote that “the agent is . . . prohibited 

from self-dealing unless the power to self-deal is written in the POA document.”84 In her 

concurring opinion, the Chief Justice of the Wisconsin Supreme Court succinctly summarized 

the issue at hand and remarked on the difficult task she faced:  

In the instant case, the principal was an elderly woman who, without the benefit 
of counsel, appointed her adult son as the agent under a standard durable power 
of attorney form and who later became incompetent.  In completing her durable 
power form, the mother did not explicitly allow her son to make gifts or engage in 
self-dealing.  Nevertheless, because of the circumstances and relationship, the 
circuit court (and this court) treat the power of attorney as if it had these 
provisions.85 
 
Cases like Abernathy, Russ, and that of the secretary illustrate a general need for clients 

and attorneys to understand the scope of authority a principal can give to an agent, and thus the 

need for candidates that meet certain qualifications.  Generally, the only non-delegable powers 

(excluding the Latin Delegata potesta non potest delegari) are marriage and divorce; voting; 

executing, amending, or revoking a will; amending or revoking revocable trusts; representing the 

principal in court (unless the agent is an attorney); augmented estate elections;86 bankruptcy; and 

receiving federal retirement benefits.87  Sparing exceptions have been made for some of these 

examples, indicating further that the boundaries of agency continue to be malleable. 

 

 

                                                       
84 Id. at 883.  
 
85 Id. at 891 (Abrahamson, C.J., concurring).  
 
86 Greenwood notes that the Virginia statute allows a conservator only to initiate a proceeding to 
make an augmented estate election (V.A. Code §37.1-137.4(A)(6)(iii)).  
 
87 Greenwood, supra note 11, at 213-214.  
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D. NEGLIGENT MISHANDLING 
 

Negligence is pervasive, though fiduciary relationships—particularly those where the 

agent is unrepresented by competent counsel—seem to breed perfect illustrations of this tort.  

Most notable is the difficulty in classifying negligence as “misuse”88 and whether it should be 

addressed by the courts absent an appropriate mens rea.89  Lindley notes the requirements of a 

prima facie case of negligence in North Carolina:  

1. The defendant owed the plaintiff a duty of care (i.e. a fiduciary duty);  
 

2. The defendant breached that duty;  
 

3. That the defendant’s breach was the actual and proximate cause of the plaintiff’s 
injury.90 

 
However, Lindley also notes that “duty” implies a broader range of responsibility than fiduciary 

duty, indicating that a cause of action for negligence may exist even without a breach of the 

latter.91   

This manuscript explores two cases of negligent financial abuse of the elderly.  The first 

returns to the GAO report and the secretary’s embezzlement of money from the guardian 

attorney’s elderly wards.  While the secretary’s actions more clearly represent outright theft, the 

guardian’s actions—or more appropriately, failures to act—are more complicated to examine.  

Ultimately, it was found that the “guardian’s negligence allowed her secretary to embezzle,” 

                                                       
88 See the discussion on misuse in this manuscript in section II.  
 
89 Dessin, supra note 3, at 208.  
 
90 Lindley, supra note 67, at VII-6-VII-7 (citing Cowan v. Laughridge Construction Co., 57 N.C. 
App. 321, 323-324, 291 S.E.2d 287, 289 (1982)). 
 
91 Id. at VII-7.  
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while the attorney “neglected to collect $39,000 of rental income for over four years on behalf of 

one [elderly] victim.”92   

 In the second case, an Alabama court found a guardian’s negligence to be the enabling 

factor in her attorney’s theft of over $50,000.  The attorney had received funds of the 89-year old 

incapacitated woman and stated that he would put the money in an account with a higher interest 

rate.  Instead, the attorney simply used the money for personal use.  From the report:  

In July 1995, the Alabama court held the guardian liable for the attorney’s 
actions because she never demanded to see the attorney’s bank statements, but 
instead believed that the attorney was taking care of all the guardianship duties 
for which she was responsible.93 

 
IV. WHY CASES GO UNREPORTED 

 
Having answered the question of how it occurs, why do cases of elder financial abuse go 

unreported?  Dessin suggests a plethora of factors, all of which stem from the generally accepted 

conclusion that elders are often hesitant to report abuse:94 

 The victim may rely on the abuser, and fear that their condition will deteriorate 
if the abuser is not present for any level of assistance.  Specifically, “the comfort 
of maintaining the status quo may be more desirable to the victim than the 
prospect of major change, and may make a certain level of abuse tolerable to the 
victim.”95 
 

 The victim is embarrassed to admit being abused, either because they are wont 
to admit the betrayal of family, a close friend, or a scammer.  
 

 The victim is reluctant to turn in a family member, friend, or neighbor, 
perhaps as a parent saddled with guilt at the result of their parenting or resistant to 
“air the family’s dirty laundry.” 
 

                                                       
92 GAO Report, supra note 15, at 12.  
 
93 Id. at 41. 
 
94 Dessin, supra note 3, at 210.  
 
95 Id.  
 



 

  26

 The victim harbors fear of the abuser, and is thus worried about retaliation or 
retribution if they report the abuse.  This fear often means that the more abusive 
the relationship, the less likely the victim will report the abuse.  
 

 The victim has no idea where to go for assistance, or cannot access a telephone 
or leave their home.  Abusers who maximize their victim’s isolation often make 
those elderly persons feel like “prisoners in their own home.” 

 
 The victim considers some level of “abuse” to be normal, especially those who 

have been abused or an abuser in the past.  
 

 The victim may be too impaired to report abuse, or may not realize they are 
being abused.96   

 
For observers, financial abuse is difficult to detect, as opposed to the visible signs of trauma that 

physical abuse presents.  Discussing one’s finances, elderly or not, remains a social taboo.97  

Moreover, there is not (yet) a known Big Brother who regularly examines the financial 

conditions of others.  For the elderly, who may not know that they are being abused or who may 

be unwilling to report such abuse, awareness and action of others may be the only way to escape 

financial abuse.   

V.  STRATEGIES FOR MINIMIZING ABUSE  

A. PREVENTION STRATEGIES ARE OFTEN DIFFICULT TO CODIFY. 

The law is replete with codifications of protections for minors and those who are 

incompetent.  Yet, to a very large degree, there are few statutory protections for the elderly.98  

Those are criminal sanctions, which are without doubt important, but likely not used to the extent 

                                                       
96 Dessin, supra note 3, at 210-212 (citations omitted).  
 
97 Id. at 214.  
 
98     See, e.g., N. C. Gen. Stat. § 14-112.2, supra, n. 14 (financial abuse) and § 14-32.2 (physical 
abuse or neglect), supra, n. 13.  Financial exploitation of an older adult or disabled adult is a 
Class F felony if amount involved exceeds $100,000 and the offender stands in a position of trust 
and confidence. 
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one might think for the reasons set out in the discussion above.  One would hope such 

prosecutions send a message. 

Part of what may be perceived as a “hole” in our law is, no doubt, the classification issue; 

minors are those under the age of 18, but “elders” defy easy definition.  At least at this juncture 

in our legal history, the old remedies, the court-made law, has served and is serving as the as the 

back-stop to the abuses catalogued in the first sections of this manuscript.  This is one example 

that is contrary to the observation that “the legislative changes . . . are collectively significant as 

one more indication of the shift from equity to legislation as the principal means of legal 

growth—of the increasing suppression of the judge by the legislator in the shaping of the legal 

order.”99  The common law remedies for these abuses is the main game in town. 

B. USING DURABLE POWERS OF ATTORNEY.100 

1. Use “springing” durable power of attorney [“DPA”].  

This is a simple drafting technique which is sanctioned by the statute, N.C. Gen. Stat. § 

32A-8, which allows one to rely on “an affidavit, executed by the attorney in fact, setting forth 

that such condition exists, as conclusive proof of such incapacity or mental incompetence . . ..”   

Drafting to allow reliance on the attorney-in-fact for such a conclusion has obvious 

dangers.  It is better to provide for an outsider to make such certification, and to have that as part 

of the recorded document.  And, if one is good, two is better.  The following is fairly typical 

language: 

                                                       
99    Simpson, Legislative Changes in the Law of Equitable Conversion by Contract:  II, 44 YALE 

L. J. 754, 779 (1935). 
 
100     See generally, Narron, Drafting and Using Powers of Attorney in Real Life Situations, 
included in the 24th Annual Duke Estate Planning Conference Manuscript Materials (October 24-
25, 2002); Hook, Durable Powers of Attorney—They Are Not Forms!!, included in the 
manuscript materials for the 20th Annual Advanced Estate Planning and Administration Seminar, 
Virginia Law Foundation, Manuscript IX (Tides Inn, April, 1999) 
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ARTICLE III 

 EFFECTIVE DATE 
THIS POWER OF ATTORNEY SHALL BECOME EFFECTIVE ONLY UPON 

THE DISABILITY OR INCAPACITY OF THE PRINCIPAL. 
 

 ARTICLE IV 
 DURABILITY PROVISIONS 
 

This Power of Attorney shall become effective upon the disability or incapacity of 
the principal.  Notwithstanding any provision herein to the contrary, this instrument 
SHALL NOT BE EFFECTIVE unless (1) I am deemed to be incapacitated as defined 
herein or (2) I have executed a document which states from and after the date of execution 
of such document my Agent is fully authorized to act under this instrument.  My incapacity 
shall be deemed to exist when my incapacity has been declared by a court of competent 
jurisdiction or when a conservator or guardian for me has been appointed and is based on 
incapacity or upon presentations to my Agent of a certificate executed by two (2) licensed 
physicians which opinion of such physicians states that I am incapable of caring for myself 
and that I am physically or mentally incapable of managing my financial affairs.  The 
effective date of such incapacity shall be the date of the order or decree adjudicating the 
incapacity, the date of the order or decree appointing the guardian or conservator, or the 
date of the certificate of the two (2) physicians described above, whichever first occurs.  A 
certified copy of the order or decree declaring incapacity or appointing a guardian or 
conservator or the certificate of the physicians described above shall be attached to the 
original of this instrument (and photocopies thereof shall be attached to photocopies of this 
instrument) and this instrument shall be recorded in the [COUNTY NAME] County 
Registry. 

 
Regardless of the time of commencement of the other powers granted my Agent by 

this document, I authorize and request any physician, health care professional, health care 
provider, and medical care facility to provide to any Agent designated in this document, 
information relating to my physical and mental condition and the diagnosis, prognosis, 
care, and treatment thereof upon the request of my Agent.  It is my intent by this 
authorization for my designated Agent to be considered a personal representative under 
privacy regulations related to protected health information and for my Agent to be entitled 
to all health information in the same manner as if I personally were making the request.  
This authorization and request shall also be considered a consent to the release of such 
information under current laws, rules, and regulations as well as under future laws, rules, 
and regulations and amendments to such laws, rules, and regulations to include but not be 
limited to the express grant of authority to personal representatives as provided by 
Regulation Section 164.502(g) of Title 45 of the Code of Federal Regulations and the 
medical information privacy law and regulations generally referred to as HIPAA.  

 
I will be deemed under this instrument to have regained capacity if there is a finding 

to that effect by a court of competent jurisdiction or when any conservatorship or 
guardianship has been judicially terminated or upon presentation to my Agent of a 
certificate executed by two (2) licensed physicians which states the opinion of such 
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physicians that I am capable of caring for myself or that I am physically and mentally 
capable of managing my financial affairs.  A certified copy of the order or decree declaring 
my capacity or judicially terminating the guardianship or conservatorship or the certificate 
of the physicians described above shall be attached to the original of this instrument (and 
photocopies thereof shall be attached to photocopies of this instrument) and if this 
instrument is filed or recorded among public records, then such order, decree or certificate 
shall also be similarly filed or recorded if permitted by applicable law. 

 
If this Power of Attorney becomes effective because of my disability or incapacity 

and subsequently I am no longer disabled or incapacitated, as evidenced in the manner 
provided above, this Power of Attorney shall not be revoked but shall continue in effect. 

 
I hereby waive voluntarily any physician-patient privilege or psychiatrist-patient 

privilege that may exist in my favor and I authorize physicians and psychiatrists to 
examine me and disclose my physical or mental condition in order to determine my 
incapacity or capacity, for purposes of this instrument. 

 
This Power of Attorney, and specifically this ARTICLE IV, is intended to comply 

with the provisions of Chapter 32A of the North Carolina General Statutes, and shall be 
effective upon and after my disability or incapacity is established as set out above, 
notwithstanding such disability or incapacity. 

 
2. Use co-Agents who must work in tandem. 

The accepted wisdom, from use of military codes to handling back office transactions in a 

bank, is that it is unlikely that two will conspire to steal.  Sample language might provide:   

I, PRINCIPAL’S NAME, as principal have this day appointed SON’S NAME and 
DAUGHTER’S NAME, as co-Agents, to serve as my Agent and to exercise the powers set 
forth below.  If one of my co-Agents should die, resign, become incapacitated or not 
competent, or if for any reason should fail to serve as my Agent, the remaining co-Agent 
may serve alone as my Agent.   

 
My Agent shall be deemed to be Aincapacitated@ or Anot competent@ under any one 

or more of the following circumstances: (i) during any period that the individual is legally 
incompetent as determined by a court of competent jurisdiction; (ii) during any period 
beginning when two (2) physicians licensed to practice medicine certify in writing that, in 
their opinion, the individual, as a result of illness, age or other cause, no longer has the 
capacity to act prudently or effectively in financial affairs and continuing until two (2) such 
physicians (whether or not those making the initial determination) certify in writing that, 
in their opinion, the individual=s capacity is restored; or (iii) during any period that an 
individual is absent without explanation or is being detained against his will under 
circumstances in which he does not have the capacity to act prudently or effectively in 
financial affairs. 
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The common law is that the loss of capacity of one of two or more agents employed to 

act only jointly terminates the authority that, unless otherwise specified, they must exercise 

jointly.101  So, it is critical that the appointment include language such as that in the sample that 

if one should not be able to serve for any reason, either the other may serve alone (as in the 

sample) or that a substitute will serve with the remaining agent, using language similar to that 

used in a will for appointment of a successor co-executor.   

3. Take care in selection of attorneys-in-fact. 

It hardly needs repeating that when choosing a fiduciary, one should act with his head, not 

with his heart.  The fiduciary hardly needs to be a master of accounting concepts or savvy in 

legal affairs.  He can hire that expertise.  What is needed is honesty, good judgment, some 

facility for attention to detail, and a conscientious effort to do the right thing, which includes 

communication with the principal’s family.   The characteristics not needed are a history of 

financial failure, slovenliness, bitterness or even serious disagreement with other family 

members, and especially any example of a past tendency to borrow from the principal.  The 

burden is on the draftsman to ask the right questions, perceptive questions, hard questions.  One 

must keep in mind the Hippocratic oath:  First do no harm.   

One writer102 has suggested: 

“Many factors should be considered in choosing an agent, including (1) is the person 

trustworthy; (2) is the person willing to serve; (3) where the person lives; (4) does the person 

have financial and investment expertise; (5) does the person have conflicts of interest with the 

principal; (6) does the person have time to serve; (7) if the person is the principal’s spouse, is 

                                                       
101 W. Seavey, HANDBOOK OF THE LAW OF AGENCY, § 48 (HORNBOOK SERIES, 1964). 
 
102  Hook, Durable Powers of Attorney—They Are Not Forms! Tax Management Estates, Gifts 
and Trusts Journal, at 211, 215 (1999). 
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there a risk of divorce; (8) if the person is one of the principal’s children, is there a risk of family 

friction.” 

4. Limit gifting powers. 

There are many examples, some in the writers’ office, of powers of attorney (thankfully 

drafted by other counsel) which include gifting powers including to the attorney-in-fact which 

have facilitated outright defalcations by the attorney-in-fact, who paraded behind the broad 

gifting power when challenged.  Sample language used in this office sometimes provides (where, 

for example, a child is to serve as the agent): 

(14)  To make gifts, grants or other transfers without consideration either outright 
or in trust (including the forgiveness of indebtedness and the completion of any charitable 
pledges I may have made), to such person or organizations as my Agent shall select; to 
make payments for the college and post-graduate tuition and medical care of my spouse 
and dependents; to consent to the splitting of gifts under Section 2513 of the Internal 
Revenue Code and any successor sections thereto and similar provisions of any state or 
local gift tax laws; to pay any gift tax that may arise by reason of such gift;   

   
Provided, however, any gifts my Agent may make directly or indirectly to herself, 

her estate, her creditors or the creditors of her estate must qualify for the federal gift tax 
annual exclusion and shall not exceed in value the federal gift tax annual exclusion amount 
in any one calendar year, and this annual right shall be non-cumulative and shall lapse at 
the end of each calendar year;  

 
Provided, further, that if a gift is made to a descendant of mine by my Agent, then 

my Agent shall make a gift of substantially equal value to all other descendants of mine in 
the same generation; and 

 
Provided, further, that my Agent shall not make any gifts that are not excluded 

from gift tax by my federal gift tax annual exclusion and this annual right shall be non-
cumulative and shall lapse at the end of each calendar year. 

 
5. Require a “special” agent’s consent for significant transactions. 

This kind of provision is much like that used for a trust protector in a trust agreement.  The 

design is to require, potentially upon penalty of surcharge, that the attorney-in-fact obtain written 

approval of all expenditures, singly or in the aggregate, on a particular project or property in 

excess of a set dollar amount.  Sample language might provide: 
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 I have relied on Accountant’s Name as my accountant and financial advisor for 
more than twenty years.  He is familiar not only with my personal and financial affairs but 
also with my approach to investing and my personal spending habits and customary living 
costs.  My Agent shall not make any expenditure in excess of $_______.00 for any project 
or property, whether in one payment or installment payments (not including the costs of 
my medical care or the monthly cost of housing at any facility or at my home) without the 
prior written consent of Accountant’s Name.  If Accountant’s Name should die or resign or 
not serve for any other reason, his successor shall be duly appointed in a writing to be 
receipted for in writing by my Agent by the executive committee of Accountant’s Name’s 
CPA firm or any successor to that firm, by change of name, merger, consolidation, or 
otherwise.   

 
6. Authorize an independent party to remove the Agent and to replace the Agent with 

another. 

This type of provision is almost ubiquitous in trust drafting.  It should become standard in 

drafting DPAs.  Such a provision might look like this: 

A.   Removal of Agent.  I shall have the right at any time and from time to time to 
remove any Agent appointed hereunder during such time as I am living and competent by 
giving written notice of such removal to such Agent.  Such removal shall become effective 
upon the acceptance of the office of Agent by a successor Agent. At such time as I should 
die, or become incapacitated or not competent, my wife, WIFE’S NAME, or if she is 
unable, my son, SON’S NAME, shall have the right at any time and from time to time to 
remove any Agent serving hereunder by giving written notice of such removal to the Agent. 
Such removal shall become effective only upon the acceptance of the office of Agent by a 
successor Agent. 

For purposes of this Power of Attorney, except as otherwise expressly provided 
herein, a person shall be considered “incapacitated” if (i) such person is a minor or in 
under a legal disability (under the laws of such person’s domicile); (ii) such person is 
incarcerated and such incarceration has lasted for more than thirty (30) consecutive days; 
(iii) such person’s whereabouts are unknown and any person authorized to remove an 
Agent hereunder has not been able to locate him for at least ninety (90) days; (iv) a licensed 
physician, within six (6) months after examining such person, signs a letter stating that 
such examination has occurred and that such person, due to illness or physical, mental or 
emotional disability, is not able to manage business affairs in a manner similar to that of 
persons of prudence, discretion and intelligence; or (v) such person fails to produce a 
Qualifying Letter within ninety (90) days after a written request is made by any person 
authorized to remove an Agent hereunder; provided, however, no person shall be required 
to produce a Qualifying Letter more than once during any one year period.  A “Qualifying 
Letter” shall mean a letter signed by a licensed physician after examining a person, which 
examination shall have occurred no more than six (6) months prior to the date of the 
request, stating that such examination has occurred and that such person is able to manage 
business affairs in a manner similar to that of persons of prudence, discretion and 
intelligence.    If a person has been considered “incapacitated” pursuant to this provision 
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but subsequently provides a Qualifying Letter to the Trustee, such person shall no longer 
be considered incapacitated.   

HIPAA Release Provision 

When in the process of determining a person’s incapacity, all individually 
identifiable health information and medical records may be released to the person who is 
nominated as the Successor Agent, to include any written opinion relating to my incapacity 
that the person so nominated may have requested.  This release authority applies to any 
information governed by the Health Insurance Portability and Accountability Act of 1996 
(HIPAA), 42 U.S.C. 1320d and 45 C.F.R. 160-64, and applies even if that person has not yet 
been appointed Successor Trustee or Agent.  

B. Resignation of Agent. The Trustee shall have the right to resign at any time 
by giving written notice to the successor Agent designated below or, if none, to the person 
or persons designated below who are authorized to appoint a successor Agent. Such 
resignation shall become effective only upon the acceptance of the office of Agent by a 
successor Agent. 

C. Appointment of Successor Agent. The following provisions govern the 
appointment of a successor Agent to act if the serving Agent is given notice of removal, 
gives notice of resignation, becomes incapacitated, dies or otherwise ceases to act as Agent 
(the “retiring Agent”):  

1. The following provisions shall govern the appointment of a successor 
Agent to act if the Agent gives notice of resignation, becomes incapacitated, dies or 
otherwise ceases to act as Agent (the “retiring Agent”): 

a. The following persons in the order named shall have the right 
to appoint a successor Agent: 

(1) Me. 

(2) If I am not living and competent, my wife, WIFE’S 
NAME. 

(3) If my wife, WIFE’S NAME, is not living and competent, 
my son, SON’S NAME. 

(4) If none of the above are able, my accountant, 
ACCOUNTANT’S NAME. 

2. Any successor Agent appointed pursuant to the foregoing provisions 
must be (i) a corporate agent or (ii) an individual other than my wife or issue of mine. In 
addition, any such successor Agent may not be (i) the beneficiary of a trust created by me 
who is a distributee or permissible distributee of the income of the trust or any person 
legally obligated to support such beneficiary, or (ii) any person “related” or “subordinate” 
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to me or to the beneficiary of a trust created by me within the meaning of Section 672(c) of 
the Code. 

3. The appointment of any successor Agent shall be effected by an 
instrument which has been signed by the person or persons having the right of such 
appointment and by the successor Agent in acceptance of the appointment and which has 
been delivered to the then acting Agent, if any. This method of acceptance by the successor 
Agent shall be exclusive to any other method otherwise allowed by law. 

7. Require regular accountings to family members, legal or accounting professional or the 
“special” agent.  Such a provision might read as follows: 

 
(3)  My Agent shall not be required to qualify or to file an inventory, appraisal, 

account, or report to any Court or to give bond (unless otherwise required to do so by 
statute notwithstanding this provision), but shall maintain adequate records of all 
transactions related to the duties of Agent to the end that those records may be made 
available to my personal representative after my death.  My Agent shall provide an 
accounting which would satisfy the provisions of N. C. Gen. Stat. § 36C-8-813(b)(2) 
annually to the following persons [herein the “One to Receive Accountings”]: 

 
[HERE NAME THOSE TO RECEIVE THE REPORT, IN THE ORDER OF PRIORITY, 

SUCH THAT IF ONE SHOULD DIE OR NOT BE ABLE TO SERVE FOR ANY REASON, 
THE NEXT ONE COULD DO SO.] 

 
The One to Receive Accountings may, but is not obligated to do so by this 

instrument, take any appropriate action necessary or appropriate in his discretion to 
question, follow up on, or make claim, including legal action, in connection with any such 
accounting.  I shall expect the One to Receive Accountings will exercise such discretion in a 
manner which will protect my interest and hold the Agent to the highest standard of 
fiduciary duty. 

 
[TO INDUCE THESE INDIVIDUALS TO UNDERTAKE THIS RESPONSIBILITY, IT 

WILL LIKELY BE NECESSARY TO ADD LANGUAGE THAT LIMITS THEIR LIABILITY 
AND MAKES CLEAR THAT EACH HAS THE AUTHORITY TO BRING AN ACTION FOR 
AN ACCOUNTING, BUT NOT THE OBLIGATION.  SUCH LANGUAGE MIGHT 
PROVIDE:  ] 

 
 A.  Exculpation. The One to Receive Accountings shall not be liable for any act 
or omission in such capacity except theft of trust assets.  The One to Receive Accountings 
shall, while serving in such capacity, to the greatest extent permitted by North Carolina law 
at the time this clause is construed, be exculpated from any liability whatsoever for any 
alleged abuse of discretion, tort, breach of fiduciary duty or breach of trust caused by any 
act or omission in the performance of the duties in connection with the receipt and review 
of such accountings and shall not be held personally liable to any other person, firm, or 
corporation for any damages directly or indirectly arising out of any act or omission 
committed in connection with the receipt and review of such accountings. This exculpation 
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shall not, however, protect the One to Receive Accountings from any liability for theft of 
trust assets. 
 
 B.  Indemnification. THE TRUST ESTATE SHALL, TO THE FULLEST 
EXTENT PERMITTED BY LAW, SUBJECT TO THE EXCULPATION PROVISIONS 
ABOVE INDEMNIFY AND HOLD HARMLESS THE ONE TO RECEIVE 
ACCOUNTINGS (THE “INDEMNITEE”) TOGETHER WITH HIS AGENTS, 
SERVANTS, PARTNERS, AND EMPLOYEES FROM AND AGAINST ANY AND ALL 
LIABILITIES, CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTION, SUITS, 
LIABILITY OF ANY KIND OR CHARACTER, COSTS, AND EXPENSES, INCLUDING 
BUT NOT LIMITED TO COURT COSTS, EXPERT WITNESS FEES, ATTORNEY'S 
FEES, AND COSTS OF INVESTIGATION AND ACTIONS OF ANY KIND, WHETHER 
ARISING IN CONTRACT, TORT, BREACH OF FIDUCIARY OR OTHER DUTIES, 
BREACH OF CONTRACT, OR BREACH OF THIS TRUST AGREEMENT, OR BY 
REASON OF ANY CLAIM OF WHATSOEVER NATURE BY ANY PERSON OR 
ENTITY INCLUDING ANY BENEFICIARY OR POTENTIAL BENEFICIARY 
WHETHER THE DAMAGES ARE CAUSED BY THE INDEMNITEE'S INTENTIONAL 
CONDUCT, FAILURE TO ACT, NEGLIGENCE, OR THE JOINT NEGLIGENCE OF 
INDEMNITEE TOGETHER WITH ANY OTHER PERSON OR ENTITY. IT IS THE 
EXPRESSED INTENTION OF THE PRINCIPAL THAT THE INDEMNITY 
PROVISION CONTAINED HEREIN PROTECT THE INDEMNITEE FROM THE 
CONSEQUENCES OF THE INDEMNITEE'S OWN NEGLIGENCE OR 
MALFEASANCE OF ANY KIND WHETHER SUCH NEGLIGENCE OR 
MALFEASANCE IS THE SOLE OR A CONCURRING CAUSE OF THE DAMAGES OR 
ANY PART THEREOF. The trust estate shall defend the Indemnitee in any suit or action 
naming the Indemnitee (in a fiduciary or individual capacity) as a party. The Indemnitee 
shall have the sole and exclusive right to select the Indemnitee's attorneys, accountants, and 
other professionals and experts as may be necessary to defend the suit at the sole cost of the 
trust estate. Further, if the Indemnitee is an attorney or accountant, the Indemnitee is 
specifically authorized to use his firm’s services, including the Indemnitee’s services, as an 
attorney or an accountant and to compensate the firm for those services in addition to any 
other compensation to which the Indemnitee may be authorized under this Trust 
Agreement. Notwithstanding the foregoing, if the Indemnitee is found in a final 
adjudication by a court of law to have damaged the trust estate as a result of the 
Indemnitee's theft of trust assets, then the Indemnitee shall reimburse the trust estate for 
all costs associated with the Indemnitee's defense. 
 

8. Provide for automatic revocation of spouse’s agency upon separation or divorce. 
 

9. Require the attorney-in-fact to fund the principal’s revocable trust with properties coming 
under the control of the attorney-in-fact.  This standard language is in use in the writers’ 
firm: 

(15)  I have created a Revocable Trust dated the 8th day of July, 2008, as amended, 
wherein I am named as original Trustee and my wife, WIFE’S NAME, is named as 
successor Trustee.  At such time as this Power of Attorney should become effective, my 
Agent shall [some forms provide “may, but is not required to”], deliver and convey to my 
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Trustee any or all of the properties then held or titled in my name, of coming into the 
hands of my Agent from time to time, excluding only such amounts or properties as will, at 
that time, be the subject of gifts as provided for in paragraph (14) hereof. 
 

VI. TREATING THE PROBLEM UPON PRESENTATION: CAUSES OF ACTION, REMEDIES, AND REAL 

WORLD EXAMPLES 
 

 As previously described, while elder abuse is a widespread problem, it is not always easy 

to recognize. Attorneys practicing in the area of elder law likely understand that early 

recognition of the problem requires an acute understanding of a client’s personality, risk 

tolerance, goals, and family life. Questions that may seem intrusive to a forty year-old client 

should be routine with the elderly – Who is your primary chauffer these days? How did you 

discover this new financial advisor? Have any new suitors come calling? Tell me about your 

children, where are they these now? I saw that your favorite niece recently married, how has her 

husband fit in the family? 

 

Practice Note: 
Of course, red flags will be easier to recognize for long-time clients, but they are often similar to 
the alarm bells for newer clients, and they may include one or more of the following:  
 

1. A sudden and new romantic interest – particularly one that originated as a caregiver or 
volunteer who has no other connections to the family; 

2. Excessive expenses or gifts to a caregiver or other helper; 
3. Discovery of new legal documents – especially those drafted by a friend, family member, 

or new attorney suggested by an acquaintance; 
4. Unusual credit card or other revolving credit activity; 
5. Meeting notes prepared by a friend or family member; 
6. New telephone numbers or mailing address; 
7. Luxurious gifts outside a normal pattern of giving;  
8. Desire to replace a trustworthy long-term fiduciary with a “Johnny come lately;” 
9. Large or many loans supported by little or no legal documentation;  
10. A sudden interest in obscure charitable cause(s);  
11. Inability to understand or unwillingness to try to understand various alternatives for 

difficult decisions; or 
12. Struggles with alcohol or recreational or prescription drugs. 
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Any one of the above might suggest the need for a review of recent financial statements, 

while a combination of any of the above almost necessitates such a review. Once discovered, 

financial exploitation is fairly easy to value in most cases – what is not there, that once was 

there, without a satisfactory explanation? However, valuing the missing assets and recovering 

their full value are two entirely different propositions. What follows is a summary of various 

causes of action and potential remedies for financial exploitation of the elderly, once discovered, 

though a common theme for each is that an ounce of prevention or early detection is worth far 

more than a pound of cure. 

The courts of law and equity having been merged in the State of North Carolina, virtually all 

fiduciary litigation actions fall within the jurisdiction of the Superior Court Division of the 

General Court of Justice. N.C. Gen. Stat. § 7A-241 provides that “[e]xclusive original 

jurisdiction for the probate of wills and the administration of decedents' estates is vested in the 

superior court division, and is exercised by the superior courts and by the clerks of superior court 

as ex officio judges of probate according to the practice and procedure provided by law.” 

Further, the North Carolina Trust Code vests the clerk of superior court with exclusive original 

jurisdiction over the internal affairs of trusts, specifically excepting particular actions which fall 

within the original jurisdiction of the superior court, such as actions to modify, revoke, or 

terminate trusts and actions for breach of trust.103  

A. Legal Relief – Causes of Action and Remedies for Each 

i. Breach of Fiduciary Duty.104 

                                                       
103 N.C. Gen. Stat. § 36C-2-203. 
 
104 A famous Cardozo opinion comes to mind: “Many forms of conduct permissible in a 
workaday world for those acting at arm's length, are forbidden to those bound by fiduciary ties. 
A trustee is held to something stricter than the morals of the market place. Not honesty alone, 
but the punctilio of an honor the most sensitive, is then the standard of behavior. As to this 



 

  38

The most commonly alleged cause of action in fiduciary litigation cases, a breach of 

fiduciary duty claim requires a plaintiff to establish three elements: (1) the existence of a 

fiduciary relationship, resulting in a fiduciary duty owed by the defendant to the plaintiff, (2) the 

defendant’s violation or breach of such duty owed to the plaintiff, and (3) the defendant’s breach 

proximately caused damages to the plaintiff.105 The statute of limitations upon a breach of 

fiduciary duty claim is three (3) years, and begins to run when the plaintiff “knew or by due 

diligence, should have known” the facts constituting the basis for the claim.106 

Of course, for a fiduciary duty to exist, there must first exist some fiduciary relationship 

between the parties.107 A fiduciary relationship has been defined as "a special confidence reposed 

in one who in equity and good conscience is bound to act in good faith and with due regard to the 

interests of the one reposing confidence."108 The very nature of some relationships, including 

those between (i) a principal and his or her attorney-in-fact, (ii) a guardian and his or her ward, 

                                                                                                                                                                               
there has developed a tradition that is unbending and inveterate. Uncompromising rigidity has 
been the attitude of courts of equity when petitioned to undermine the rule of undivided loyalty 
by the "disintegrating erosion" of particular exceptions. Only thus has the level of conduct for 
fiduciaries been kept at a level higher than that trodden by the crowd. It will not consciously 
be lowered by any judgment of this court.” Meinhard v. Salmon, 164 N.E. 545 (N.Y. 1928) 
(emphasis added; internal citations omitted). 
 
105 Shallotte Partners, LLC v. Berkadia Commer. Mortg., LLC, 775 S.E.2d 926 (N.C. App. 
2015); see also Green v. Freeman, 367 N.C. 136 (2013); and see Farndale Co, LLC v. Gibellini, 
176 N.C. App. 60 (2006). 
 
106 N.C. Gen. Stat. § 1-52(1). See Toomer v. Branch Banking & Trust, 171 N.C. App 58 (2005). 
 
107 Dalton v. Camp, 353 N.C. 647, 651, 548 S.E.2d 704, 707 (2001). 
 
108 Green v. Freeman, 367 N.C. 136, 141, 749 S.E.2d 262, 268 (2013) (quoting Dalton, supra, at 
651, 707). 
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and (iii) a personal representative and his or her beneficiary, gives rise to a fiduciary relationship 

as a matter of law. 109 

Potential remedies for breach of fiduciary duty include compensatory damages, punitive 

damages – in cases of fraudulent, malicious, willful or wanton conduct110, removal of the 

fiduciary111, appointment of a receiver112, and the award or apportionment of costs – including, 

in some cases, reasonable attorneys’ fees113. 

ii. Aiding and Abetting in the Breach of Fiduciary Duty 

Though not yet addressed by the North Carolina Supreme Court as a cause of action, the 

North Carolina Court of Appeals first addressed “aiding and abeting in breach of fiduciary 

                                                       
109  See CommScope Credit Union v. Butler & Burke, LLP, 790 S.E.2d 657 (N.C. 2016); and see 
Wachovia Bank & Tr. Co. v. Johnston, 269 N.C. 701 (1967). 
 
110 See generally Chapter 1D and the limitations of G.S. 1D-25(b) (“Punitive damages awarded 
against a defendant shall not exceed three times the amount of compensatory damages or two 
hundred fifty thousand dollars ($250,000), whichever is greater.  If a trier of fact returns a verdict 
for punitive damages in excess of the maximum amount specified under this subsection, the trial 
court shall reduce the award and enter judgment for punitive damages in the maximum 
amount.”) 
 
111 See, e.g., N.C. Gen. Stat. §§ 28A-9-1. 28A-9-2, 35A-1290, 35A-1291, and 36C-7-706 (2017). 
 
112 See, e.g. N.C. Gen. Stat. §§ 1-502 (2017) (indicating a receiver may be appointed, among 
other times, upon “the application of either party, when he establishes an apparent right to 
property which is the subject of the action and in the possession of an adverse party, and the 
property or its rents and profits are in danger of being lost, or materially injured or impaired; 
except in cases where judgment upon failure to answer may be had on application to the court”) 
and 35A-1294(b) and (c) (2017). 
 
113 See, e.g., N.C. Gen. Stat. §§ 1D-45, 6-18, 6-20, 6-21, 35A-1116, and 36C-10-1004 (2017). 
 

PRACTICE NOTE 
 
Unlike a constructive fraud claim, a successful breach of fiduciary duty claim does not 
require a showing that the defendant acted to benefit himself or herself. Thus, a wide variety 
of actions may result in a breach of fiduciary duty, including many unintentional ones. 
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obligations” as a potential cause of action in 1988.114 The Court, citing the Restatement of Torts 

2d, noted that “a person is liable for harm resulting to a third person if he knows that the other’s 

conduct constitutes a breach of duty and gives substantial assistance or encouragement to the 

other so to conduct himself.”115   

The Business Court has indicated that, if valid, a claim for aiding and abetting breach of 

fiduciary duty, would include the following elements: (1) violation of a fiduciary duty by the 

primary party; (2) knowledge of the violation by the aiding and abetting party; and (3) 

substantial assistance by the aider and abettor in achieving the primary violation.116 With an 

increasing number of states now recognizing the cause of action, caution should be observed 

throughout the field of elder law, upon even the potential that one, by silence or inaction, may 

become liable as an aider and abettor to a tortfeasor. 

iii. Constructive Fraud. 

The elements of constructive fraud are as follows: “(1) a relationship of trust and 

confidence, (2) that the defendant took advantage of that position of trust in order to benefit 

himself, and (3) that plaintiff was, as a result, injured."117 So, every constructive fraud claim will 

necessarily entail a breach of fiduciary duty, though breach of fiduciary duty claims do not 

                                                       
114 See Blow v. Shaughnessy, 364 S.E.2d 444 (N.C. App. 1988). 
 
115 Id. at 447. 
 
116 Veer Right Mgmt. Group, Inc. v. Czarnowski Display Serv., 2015 NCBC 12 (N.C. Super. Ct. 
2015) ("[W]hether North Carolina recognizes a claim for aiding and abetting a breach of 
fiduciary duty remains an open question."); See also Tr. Servs. of N.C., LLC, 610 F. Supp. 2d 
528, 532 (W.D.N.C. 2009) (dismissing claim for aiding and abetting breach of fiduciary duty 
because "no such cause of action exists in North Carolina"); and see Islet Scis., Inc. v. 
Brighthaven Ventures, LLC, 2017 NCBC 5 (N.C. Super. Ct. 2017) (“North Carolina's appellate 
courts have not, to-date, expressly recognized a cause of action for aiding and abetting breach of 
fiduciary duty, and the existence such claim is, at best for Plaintiff, ‘unsettled.’”). 
 
117 White v. Consol. Planning, Inc., 603 S.E.2d 147, 156 (N.C. App. 2004) (citing Sterner v. 
Penn, 583 S.E.2d 670, 674 (N.C. App. 2003)), disc. review denied, 610 S.E.2d 717 (N.C. 2005). 
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necessarily involve constructive fraud.118 The primary difference between a claim for 

constructive fraud and a breach of fiduciary duty claim is an essential element of constructive 

fraud claims – that the “defendants sought to benefit themselves in the transaction.'"119  

Additionally, constructive fraud carries a ten (10) year statute of limitations, as opposed 

to the three (3) year statutes for breach of fiduciary duty and fraud in the inducement.120 Further, 

whereas the statute of limitations in a breach of fiduciary duty action begins to run on the date 

that the plaintiff knew or, by the exercise of due diligence, should have known of the defendant’s 

breach, the statute of limitations in a constructive fraud action does not begin to run until an 

event occurs to excite the suspicions of the plaintiff. Simple ignorance, so long as it is not willful 

ignorance, does not cause the statute to begin to run, and the plaintiff is under no duty to conduct 

regular investigation.121  

 

                                                       
118 See Ward v. Fogel, 768 S.E.2d 292 (N.C. App. 2014), disc. review denied, 771 S.E.2d 302 
(N.C. 2015); and see White, 166 N.C. App. at 293, 603 S.E.2d at 155; see also Keener Lumber 
Co. v. Perry, 149 N.C. App. 19, 28, 560 S.E.2d 817, 823 (existence of fiduciary duty is essential 
element of constructive fraud claim), disc. review denied, 356 N.C. 164, 568 S.E.2d 196 (2002). 
 
119 Sterner v. Penn, 583 S.E.2d at 674 (quoting State ex rel. Long v. Petree Stockton, L.L.P., 499 
S.E.2d 790, 798 (1998)). 
 
120 N.C. Gen. Stat. § 1-56. See also Shepherd v. Shepherd, 57 N.C. App. 680 (1989). 
 
121 Shepherd, supra note 120.  
 

PRACTICE NOTE 
 

When an apparent breach of fiduciary duty appears unintentional, results only in a loss, or 
accrues a benefit to anyone other than the acting agent, no constructive fraud claim arises. 
However, when an apparent breach of fiduciary duty results in a benefit accruing to the 
acting agent, claims of both (i) breach of fiduciary duty and (ii) constructive fraud arise. Each 
claim should be alleged separately. 
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In explaining the difference between fraud and constructive fraud, the North Carolina 

Supreme Court has written:  

"A claim of constructive fraud does not require the same rigorous adherence to 
elements as actual fraud. Rather, this cause of action arises where a confidential 
or fiduciary relationship exists, which has led up to and surrounded the 
consummation of the transaction in which defendant is alleged to have taken 
advantage of his position of trust to the hurt of plaintiff.  Thus, constructive fraud 
differs from actual fraud in that it is based on a confidential relationship rather 
than a specific misrepresentation. Another difference is that intent to deceive is 
not an element of constructive fraud.”122 
 
Important to understanding the implications of constructive fraud is understanding an 

often overlooked presumption. When parties are engaged in a fiduciary relationship, constructive 

fraud is presumed when the "superior party obtains a possible benefit."123 "This presumption 

arises not so much because [the fiduciary] has committed a fraud, but [because] he may have 

done so."124 “After the plaintiff has established ‘a prima facie case of the existence of a fiduciary 

duty, and its breach, the burden shifts to the defendant to prove he acted in an “open, fair and 

honest” manner, so that no breach of fiduciary duty occurred.’ For example, the superior party 

can rebut the presumption by showing ‘that the confidence reposed in him was not abused, but 

that the other party acted on independent advice.’”125 

 In Forbis v. Neal, 361 N.C. 519 (2006), a decedent and her sister executed powers of 

attorney designating a younger family member (the “Young Fiduciary”) as their attorneys-in-
                                                       
122 Forbis v. Neal, 361 N.C. 519, 649 S.E.2d 382 (2006) (internal citations and quotations 
omitted). 
 
123 Sullivan v. Mebane Packaging Grp., Inc., 581 S.E.2d 452, 462 (N.C. App. 2003). 
 
124 Collier v. Bryant, 216 N.C. App. 419, 432 (N.C. Ct. App. 2011) (citing Watts v. Cumberland 
County Hosp. System, 343 S.E.2d 879 (N.C. 1986)). 
 
125 Id. (also citing Estate of Smith v. Underwood, 127 N.C. App. 1, 9 (1997)). 
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fact. Notably, the powers of attorney did not include gifting powers. Afterward, the decedent 

designated the Young Fiduciary as the payable on death (POD) beneficiary of two accounts and 

as a joint tenant with the right of survivorship (JTWROS) on third account.  The decedent died, 

and her sister and another family member brought suit against the Young Fiduciary, alleging 

causes of action for both fraud and constructive fraud. 

 Ultimately, the case was remanded to the Court of Appeals with instructions to proceed 

on the issue of constructive fraud, as it related to all three (3) accounts. First, though, the 

Supreme Court did hold that: 

“When, as here, the superior party obtains a possible benefit through the 
alleged abuse of the confidential or fiduciary relationship, the aggrieved 
party is entitled to a presumption that constructive fraud occurred. This 
presumption arises not so much because [the fiduciary] has committed a 
fraud, but [because] he may have done so. Once the presumption arises, the 
alleged fiduciary may rebut the presumption by showing, for example, that 
the confidence reposed in him was not abused.”126 

 

 

Potential remedies for constructive fraud match those for breach of fiduciary duty, to wit: 

compensatory damages, punitive damages – in cases of fraudulent, malicious, willful or wanton 

                                                       
126 Forbis, supra note 122, 361 N.C. at 529. 
 
 
 

PRACTICE NOTE 
 

Beware of the presumption: a deed or beneficiary designation signed after a power of 
attorney, benefitting the attorney-in-fact, is presumed to be the product of constructive fraud 
(as is an assignment, or other document of conveyance – outside of a will, which may only be 
challenged by caveat -- to the extent it provides some benefit to the named fiduciary). While 
rebuttal of the presumption is possible, the better practice would be to sign the documents of 
conveyance prior to executing the power of attorney.  
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conduct , removal of the fiduciary , appointment of a receiver , and the award or apportionment 

of costs – including, in some cases, reasonable attorneys’ fees.127  

iv. Fraud 

"The essential elements of [actual] fraud [or, fraud in the inducement] are: (1) false 

representation or concealment of a material fact, (2) reasonably calculated to deceive, (3) made 

with intent to deceive, (4) which does in fact deceive, (5) resulting in damage to the injured 

party."128 In addition, reliance upon the false representations must be reasonable,129 and 

reasonableness of reliance is properly a jury question upon which summary judgment or directed 

verdict are disfavored unless the facts could only support a single conclusion.130 

Unlike a claim for constructive fraud, the statute of limitations for fraud claims is three 

years from the date that the cause of action accrues. "The cause of action shall not be deemed to 

have accrued until the discovery by the aggrieved party of the facts constituting the fraud."131 

Further, "discovery" is defined as actual discovery or the time when the fraud should have been 

discovered in the exercise of due diligence.132 Pursuant to Rule 9(b), N.C. R. Civ. Pro, “in all 

averments of fraud, duress or mistake, the circumstances constituting fraud or mistake shall be 

stated with particularity . . . .” However, the courts have gone to great lengths to balance the 

                                                       
127 Supra notes 110 through 113. 
 
128 Media Network, Inc. v. Long Haymes Carr, Inc., 197 N.C. App. 433, 453, 678 S.E.2d 671, 
684 (2009). 
129 Johnson v. Owens, 263 N.C. 754, 757, 140 S.E.2d 311, 313 (1965). 
 
130 Forbis, supra note 122 (citing Marcus Bros. Textiles, Inc. v. Price Waterhouse, LLP, 350 
N.C. 214, 225, 513 S.E.2d 320, 327 (1999)); see also id. at 314 (observing that "[j]ust where 
reliance ceases to be reasonable and becomes such negligence and inattention that it will, as a 
matter of law, bar recovery for fraud is frequently very difficult to determine.") 
 
131 N.C. Gen. Stat. § 1-52(9) (2017). 
 
132 Ward, supra note 118 (citing Hyde v. Taylor, 70 N.C. App. 523, 528, 320 S.E.2d 904, 908 
(1984)). 
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particularity requirements for fraud claims against the Rule 8, N.C. R. Civ. Pro., requirements of  

short and concise statements of claims: 

Recognizing and reaffirming our rule that allegations of fraud must be pleaded 
with greater particularity, we also are aware that Rule 9(b) must be reconciled 
with our rule 8 which requires a short and concise statement of claims. Our 
legislature's recognition of this need for reconciliation of these statutes is 
reflected in the adoption of the short and concise form suggested for pleading 
fraud. G.S. 1A, Rule 84(7). We find no decisions in which this Court has 
examined the rationale of Rule 9(b) to determine the extent of particularity 
required in pleading fraud. Since our Rule 9(b) is a counterpart of the Federal 
Rule 9(b), we turn to apposite Federal cases for aid in determining this 
question.  

In Lincoln Nat’l Bank v. Lampe, 414 F. Supp. 1270 (N.D. Ill. 1976), the court 
noted that the purpose of Rule 9(b) is to protect a defendant from unjustified 
injury to his reputation by requiring more particularity than is normally 
required by notice pleading. The particularity required by the rule generally 
encompasses the time, place and contents of the fraudulent representation, 
the identity of the person making the representation and what was obtained 
by the fraudulent acts or representations. The particularity required cannot be 
satisfied by using conclusory language or asserting fraud through mere quotes 
from the statute. . . . 

Our consideration of the above-stated rules of law leads us to conclude that in 
pleading actual fraud the particularity requirement is met by alleging time, 
place and content of the fraudulent representation, identity of the person 
making the representation and what was obtained as a result of the 
fraudulent acts or representations. A constructive fraud claim requires even 
less particularity because it is based on a confidential relationship rather than 
a specific misrepresentation.”133 

                                                       
133 Terry v. Terry, 273 S.E.2d 674, 678 (N.C. 1981)(internal citations omitted, emphasis added). 
 

PRACTICE NOTE 
 

When alleging a cause of action for fraud, attorneys should always consider – if not always 
allege – the damage multiplier provided by a punitive damages claim, because the element of 
fraudulent, malicious, or willful or wanton conduct is always satisfied by a successful fraud 
claim. Why not request treble damages (up to $250,000)? 
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Like breach of fiduciary duty and constructive fraud claims, potential remedies for fraud 

claims include duty include compensatory damages, punitive damages, removal of the fiduciary, 

appointment of a receiver, and the award or apportionment of costs – including, in some cases, 

reasonable attorneys’ fees.134 However, in addition to these remedies, practitioners should also 

consider the remedy of rescission.135  

v. Negligent Misrepresentation. 

A cause of action in negligence, based upon negligent misrepresentation, may be had 

against a defendant when: (1) a plaintiff justifiably relies, (2) to his detriment, (3) on information 

prepared without reasonable care, (4) by a defendant who owed the plaintiff a duty of care.136 

Justifiable reliance requires actual reliance,137 which has been defined by North Carolina's 

Pattern Jury Instructions instruct as "direct reliance upon false information."138 

Like ordinary negligence claims, the statute of limitations for negligent misrepresentation 

claims is three (3) years.139 Remedies for negligent misrepresentation may include compensatory 

                                                       
134 Supra notes 110 through 113. 
 
135 See, e.g., Clark v. Laurel Park Estates, 196 N.C. 623, 636 (citing May v. Loomis, 140 N.C. 
350, 357 (1905) (holding "in order to rescind, however, the party injured must act promptly and 
within a reasonable time after the discovery of the fraud, or after he should have discovered it by 
due diligence; and he is not allowed to rescind in part and affirm in part; he must do one or the 
other. And, as a general rule, a party is not allowed to rescind where he is not in a position to 
put the other in statu quo by restoring the consideration passed. Furthermore, if, after 
discovering the fraud, the injured party voluntarily does some act in recognition of the contract, 
his power to rescind is then at an end.”)(emphasis added)). 
 
136 Walker v. Town of Stoneville, 211 N.C. App. 24, 30 (2011) (citing Simms v. Prudential Life 
Ins. Co. of. Am., 140 N.C. App. 529, 532, 537 S.E.2d 237, 240 (2000) (further citations 
omitted)). 
 
137 Id. (citing Raritan River Steel Co. v. Cherry, Bekaert & Holland, 322, N.C. 200, 206 (1988)). 
 
138 N.C.P.I. - Civil 800.10 (1992). 
 
139 N.C. Gen. Stat. § 1-52(9) (2017). 
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damages, temporary restraining orders, preliminary injunctions, and in certain cases, removal of 

the fiduciary.  

However, one must keep in mind the defense of contributory negligence. Even with a 

prima facie  case of negligent misrepresentation, “directed verdict [is] . . . proper if plaintiffs’ 

evidence establishes their own contributory negligence. . . .”140 

 

vi. Tortious Interference with an Expected Inheritance.141 

 The Restatement (Second) of Torts provides that “[o]ne who by fraud, duress, or other 

tortious means intentionally prevents another from receiving from a third person an inheritance 

or gift that he would otherwise have received is subject to liability to the other for loss of the 

inheritance or gift.”142  

 Similarly, the North Carolina Supreme Court has held that "[i]f the plaintiff can recover 

against the defendant for the malicious and wrongful interference with the making of a contract, 

                                                       
140 Stanford v. Owens, 76 N.C. App. 284, 287 (1985). 
 
141 See generally Klein, Diane J., Revenge of the Disappointed Heir: Tortious Interference with 
Expectation of Inheritance -- A Survey with Analysis of State Approaches in the Fourth Circuit, 
104 W. Va. L. Rev. 259 (2002). 
 
142 RESTATEMENT (SECOND) TORTS § 774B. 

PRACTICE NOTE 
 

Whereas a successful fraud claim requires findings a false representation to be both calculated 
to deceive and made with the intent to deceive, a successful action for negligent 
misrepresentation will lie where the false representation was merely prepared without 
reasonable care. Thus, fiduciaries should be careful to represent the “truth, the whole truth, 
and nothing but the truth,” in dealing with their principals, because if the principal justifiably 
relies on a careless statement that later results in damages to the principal, the fiduciary may 
properly be held liable for negligent misrepresentation.  
 
Accountants, appraisals, and thorough investigations will aid in protection of the fiduciary. 
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we see no good reason why he cannot recover for the malicious and wrongful interference with 

the making of a will."143 “It is true that such a cause of action may be difficult to prove -- but that 

does not touch the existence of the cause of action, but only its establishment. If one maliciously 

interferes with the making of a will, or maliciously induces one by means of undue influence to 

revoke a will, to the injury of another, the party injured can maintain an action against the 

wrongdoer.”144  

 Although North Carolina has little caselaw defining the elements of tortious interference 

with an expected inheritance, it is somewhat clear that the elements do not track, exactly, those 

of the Restatement; instead, one observer has summarized the elements as requiring proof of “at 

least” (1) the existence of an expectancy, (2) conduct resulting in deprivation of the expectancy, 

and (3) resulting damages.145 However, the North Carolina courts do seem to have cleared-up the 

answer to a question still plaguing many states—at least in the State of North Carolina, Plaintiffs 

are not required first to institute probate proceedings seeking to prove-up an allegedly revoked 

will, prior to making or pursuing a tortious interference claim: 

While we agree that where a will has been submitted for probate, a plaintiff 
must avail himself of the statutory remedy of a will contest to prove or set aside 
the instrument, where no will has been submitted, as in the case sub judice, 
plaintiff may pursue a tort remedy and is not limited to the remedy of a probate 
proceeding. Defendants cite cases from other jurisdictions as recognizing the 
doctrine that an attempt to pursue a remedy in probate proceedings or a 
showing that a remedy is unavailable or inadequate through probate 
proceedings is a prerequisite to maintaining an action for damages for 
interference with an expected inheritance. In this case, in addition to evidence 
of undue influence exercised by the defendants, there was evidence that the 
defendants destroyed all existing copies of the will and notes made in regard to 
the will's creation, evidence indicative that the relief available in a probate 

                                                       
143 Bohannon v. Wachovia Bank & Trust Co., 210 N.C. 679, 685 (1936).  
 
144 Griffin v. Baucom, 74 N.C. App. 282 (1985); see also Murrow v. Henson, 172 N.C. App. 792 
(2005). 
 
145 See Klein supra note 141 at 279. 
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proceeding was inadequate or even nonexistent. Thus, we hold that in the case 
under review where no will was submitted for probate and where facts exist 
indicating that inadequate relief was available in a probate proceeding, 
plaintiffs were not required to first seek to prove the revoked will in a probate 
proceeding before pursuing their tortious interference claim.146 

 
 Therefore, while it is clear that the existence of this tort is explained in-part by the need 

for a remedy where the actions of the defendant have either reduced or made entirely impossible 

the plaintiff’s potential inheritance from a decedent, it also seems clear that the plaintiff is not 

responsible for first seeking to “undo” the defendant’s actions, prior to seeking relief from and 

against the defendant. To the authors, such a policy seems equitable. If a defendant’s defense is 

“the plaintiff could simply ask the courts to rescind or hold without effect my prior actions,” 

basic fairness would indicate that it is better to force the defendant to make right his or her own 

wrong, than it is to make the plaintiff (and the courts) jump through such a hoop.  

 Remedies available to the Plaintiff may include compensatory damages, punitive 

damages, restraining orders, preliminary injunctions, and if the tortfeasor is a fiduciary, removal 

of the fiduciary may be considered by the courts.147 

 

 

                                                       
146 Griffin, supra note 144 at 287 (internal citations omitted). 
 
147 See supra notes 110 through 113. 

PRACTICE NOTE 
 

While the tort of intentional interference with expected inheritance may be alleged as an 
alternative cause of action to claims such as fraud, constructive fraud, or rescission claims, it 
should always be alleged in cases where the defendant’s conduct will be difficult or 
impossible to retract or correct and where the defendant’s personal financial status makes it 
easier for the plaintiff to simply recover directly from the defendant than to unwind his or her 
tortious deeds. 



 

  50

 
vii. Unfair and Deceptive Trade Practices.148 

 Largely as a result of the automatic award of treble damages149 and the award of costs 

and attorneys’ fees150, unfair and deceptive trade practices (“UDTP”) is commonly alleged in 

commercial litigation cases. However, in fiduciary litigation cases, the cause of action likely is 

not alleged often enough. 

 The cause of action is entirely based in statute. “It is, therefore, sui generis. It is neither 

wholly tortious nor wholly contractual in nature.”151 The relevant statute is N.C. Gen. Stat. § 75-

1.1(a), which provides “[u]nfair methods of competition in or affecting commerce, and unfair or 

deceptive acts or practices in or affecting commerce, are declared unlawful.” Therefore, the 

relevant elements are: (1a) an unfair or deceptive act or practice OR (1b) an unfair method of 

competition, (2) in or affecting commerce, (3) which proximately caused actual injury to the 

plaintiff or to his business.152 

 Consider the case of an attorney-in-fact (“Agent”) who engages in self-dealing in a real 

estate transaction, selling to himself or herself, for far below market value, a parcel of real estate 

owned by his or her principal. Such a situation is a prime case for a UDTP cause of action. (1) 

The self-dealing would clearly qualify as an unfair or deceptive act or practice; (2) because the 

                                                       
148 See generally Matthew W. Sawchak & Kip D. Nelson, Defining Unfairness in “Unfair Trade 
Practices,” 90 N.C. L. Rev. 2033 (2012).  
 
149 “The trebling of damages is automatic and is not in the discretion of the trial court.” 
Tradewinds Airlines, Inc. v. C-S Aviation Servs., 222 N.C. App. 834, 842 (2012) (citing 
Pinehurst, Inc. v. O’Leary Bros. Realty, 79 N.C. App. 51, 61 (1986). 
 
150 See N.C. Gen. Stat. § 75-16.1 (2017). 
 
151 Slaney v. Westwood Auto, Inc., 322 N.E.2d 768, 779 (Mass. 1975). 
 
152 Furr v. Fonville Morisey Realty, Inc., 130 N.C. App. 541, 503 S.E.2d 401 (1998), cert. 
dismissed, 351 N.C. 41, 519 S.E.2d 314 (1999). 
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real estate sale is a buyer-seller transaction, the acts are clearly in or affecting commerce; (3) 

finally, because the principal received far less than market value in exchange for the conveyance 

of the subject real estate, the agent’s self-dealing was clearly the proximate cause of damages to 

the principal. Often, however, in lieu of seeking the robust remedies of treble damages and the 

award of costs and attorneys’ fees, the plaintiff in such a case will merely allege breach of 

fiduciary duty and rescission of contract. To settle for those causes of action, without the 

addition of UDTP, is to settle for ordinary compensatory damages or rescission of the sale, in 

lieu of the receipt of (i) either of such remedies, AND (ii) treble damages, AND (iii) costs and 

attorneys’ fees. 

 

viii. Replevin (or claim and delivery) and Conversion 

Outright theft or misappropriation occur all-too-frequently in elder abuse situations. 

Although practitioners often forget N.C. Gen. Stat. § 4-1, it is a most important part of North 

Carolina law that dates back to the 1700s and now reads:  

All such parts of the common law as were heretofore in force and use within this 
State, or so much of the common law as is not destructive of, or repugnant to, or 
inconsistent with, the freedom and independence of this State and the form of 
government therein established, and which has not been otherwise provided for in 
whole or in part, not abrogated, repealed, or become obsolete, are hereby 
declared to be in full force within this State.  

 
  

 

PRACTICE NOTE 
 

Virtually all constructive fraud claims against fiduciaries should be accompanied by UDTP 
allegations. 
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In cases of theft and misappropriation, in a litigious world focused on the value of judgments, it 

is easy to overlook the most basic remedy: return of the taken or misappropriated item. However, 

causes of action for replevin (or claim and delivery) and conversion date back to the English 

Common Law, and by virtue of Chapter 4, they have been made available for the averment of 

every North Carolina litigant, by statute.   

 Replevin, in its most basic sense, is a claim to recover from a defendant property that is 

owned by the plaintiff.153  

“Two essential elements are necessary in a claim for conversion: (1) ownership in the 

plaintiff, and (2) a wrongful conversion by the defendant.”154  

Depending upon the remedy sought, a plaintiff may choose between or allege as a 

preference one of replevin or conversion. The proper remedy for the tort of replevin is return of 

the item, itself, though damages may accompany the award on rare occasion. However, if 

damages, or even punitive damages, are the primary object, the intentional tort of conversion 

would be the preferred cause of action. 

ix. Declaratory Judgment. 

In addition to Chapter 1, Chapter 28A and Chapter 36C of the North Carolina General 

Statutes are careful to preserve the rights of any party to pursue declaratory relief in superior 

court, even in proceedings which fell within the original and exclusive jurisdiction of the clerk. 

Upon any party seeking such relief, the filing party or any other party may request transfer to the 

superior court division for further proceedings.155 

                                                       
153 James v. James, 226 N.C. 399, 400, 38 S.E.2d 168, 169 (1946). 
 
154 Bartlett Milling Co., L.P. v. Walnut Grove Auction & Realty Co., 192 N.C. App. 74, 86, 665 
S.E.2d 478, 489 (2008) (disc. review denied, 362 N.C. 679, 669 S.E.2d 741 (2008). 
 
155 See N.C. Gen. Stat. §§ 28A-2-4(b) and 36C-2-203(b) (2017). 
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Pursuant to Chapter 1 of the North Carolina General Statutes, the Superior Court Division 

has proper jurisdiction over the construction and validity of legal documents, for which a any 

interested party may request a declaratory judgment.156 “Any person interested as or through an 

executor, administrator, trustee, guardian or other fiduciary, creditor, devisee, heir, next of kin, 

or cestui que trust, in the administration of a trust, or of the estate of a decedent, a minor, an 

incompetent person, or an insolvent person, may have a declaration of rights or legal relations in 

respect thereto:  

“(1) To ascertain any class of creditors, devisees, heirs, next of kin or others; or 
 
“(2) To direct the executors, administrators, or trustees to do or abstain from doing any 
particular act in their fiduciary capacity; or  
 
“(3) To determine any question arising in the administration of the estate or trust, 
including questions of construction of wills and other writings. 
 
“(4) To determine the apportionment of the federal estate tax, interest and penalties under 
the provisions of Article 27 of Chapter 28A.”157 

 
Every person or entity that may have an interest in the will, trust, power of attorney, or 

other legal document must be made a party to the declaratory judgment action.158 In order to 

avoid claims for breach of fiduciary duty, the personal representative should take a neutral 

position in court, seeking to limit his or her role to present the facts and issues for consideration. 

Attorneys’ fees may be taxed against any party or apportioned among the parties.159 However, in 

practice, the costs and reasonable attorneys’ fees incurred in declaratory judgment proceedings 

                                                                                                                                                                               
 
156 See N.C. Gen. Stat. § 1-254 (2017). 
 
157 N.C. Gen. Stat. § 1-255 (2017). 
 
158 N.C. Gen. Stat. § 1-260 (2017). 
 
159 N.C. Gen. Stat. 6-21(2) (2017). 
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regarding estates, trusts, and other fiduciary relationships are most often taxed against the estate, 

trust, or principal in question. 

x. Guardianship – Chapter 35A and New Chapter 35B (Uniform Adult 
Guardianship and Protective Proceedings Jurisdiction Act – UAGPPJA) 
 

While a detailed discussion of guardianship is outside the scope of this manuscript, it is 

worth noting three of the most common intersections of guardianship law and elder abuse: (1) 

the most classic case—the need for a declaration of incompetence and appointment of a 

guardian, in order to protect the ward from either the blandishments and persuasion of others or 

his or her own failing mental health; (2) the standing case—the need for the appointment of a 

guardian in order to take legal action on behalf of a ward who is unable to prosecute or defend 

the ward’s own legal action160;  and (3) the granny-snatching case—the need for states to work 

together, where a family member, acquaintance, or other bad actor has literally relocated an 

elderly resident outside his or her state of residence, in an attempt to flee the long-arm of the law. 

Additionally, it is important to note that, in 2016, the North Carolina Legislature 

attempted to address the granny-snatching case through the adoption of the Uniform Adult 

Guardianship and Protective Proceedings Jurisdiction Act, the summary and purpose of which 

are clearly described by the act itself: 

“. . . The General Assembly of North Carolina finds that there is ambiguity in the 
law with respect to jurisdiction in guardianship proceedings when more than one 
state is involved. In order to clarify these jurisdictional concerns and provide the 
best possible support and protection for incapacitated adults, the Uniform Laws 

                                                       
160 See, e.g., Holt v. Holt, 232 N.C. 497 (1950) (“When a person is induced by fraud or 
undue influence to make a conveyance of his property, a cause of action arises in his 
favor, entitling him, at his election, either to sue to have the conveyance set aside, or to 
sue to recover the damages for the pecuniary injury inflicted upon him by the wrong. But 
no cause of action arises in such case in favor of the child of the person making the 
conveyance for the very simple reason that the child has no interest in the property 
conveyed and consequently suffers no legal wrong as a result of the conveyance.”) 
(emphasis added). 
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Commission developed the Uniform Adult Guardianship and Protective 
Proceedings Jurisdiction Act (UAGPPJA) for consideration by the states. The 
majority of states have adopted UAGPPJA, and North Carolina's guardianship 
system would be enhanced by adopting a version of UAGPPJA.  
 
“. . . The purpose of this legislation is to provide clear direction to the courts, 
attorneys, guardians, and individuals about the proper jurisdiction for 
guardianship proceedings. This Chapter is limited in scope to jurisdiction. The 
established system in North Carolina for determining incompetency, appointing 
guardians, and managing estates as governed by Chapter 35A of the North 
Carolina General Statutes is not affected by this new Chapter.  
 
“. . . The public policy goals are as follows:  
 

“(1)  To ensure that jurisdiction is located in one and only one state; 
except when an emergency exists or where the individual owns property in 
multiple states;  
 
“(2)  To establish procedures for transferring guardianship from one state 
to another state when the incapacitated adult moves; and  
 
“(3)  To provide a uniform national system for registration and 
enforcement of out-of-state guardianship orders.” 161  

B. Equitable Relief. 

i. Rescission of Contract, Deed, Assignment, or Beneficiary Designation 

A frequent action of elder abusers is to, by deceit, blarney, coercion, or duress, cajole the 

elderly victim into (i) entering into a one-sided contract benefitting the abuser far more than the 

                                                       
161 N.C. Gen. Stat. § 35B-1(b), (c), and (d) (2017). 

PRACTICE NOTE 
The “standing case,” or need for a guardian in order to take legal action on behalf of a 

ward who is unable to prosecute or defend the ward’s own legal action, is entirely preventable 
through the use of a well-drafted General Durable Power of Attorney (GDPOA), granting 
appropriate litigation powers to the agent. However, should an incompetent individual be the 
victim of elder abuse and should litigation be necessary to address the problem, absent a 
GDPOA, the appointment of a guardian of the estate is almost certainly required. 
 

In rare cases, an individual other than the incompetent may have standing to file suit 
and join the incompetent as a party, thus allowing the use of Rule 17, N.C. R. Civ. Pro., to 
allow the appointment of a gurdian ad litem, for purposes of the subject action, only. However, 
in most circumstancs, the incompetent will be the only individual having standing to initiate 
the action. 
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victim, (ii) conveying to the abuser all or some part of the victim’s real or personal property, or 

(iii) naming the abuser as the beneficiary or joint tenant with right of survivorship on one or 

more of the victim’s financial accounts. In such cases, the equitable doctrine of rescission is a 

preferred method of dispensing with the contract, deed, assignment or beneficiary designation, in 

order to effectuate the intent of the elderly victim and not that of his or her abuser. An action for 

rescission may be based upon one or more of (1) lack of capacity, (2) fraud in the inducement, 

and (3) undue influence or duress. 

a. Lack of Capacity  

Most elder law and estate planning attorneys in North Carolina are familiar with the 

testamentary capacity requirements, namely the ability to understand without prompting “(1) . . . 

the business about which he is engaged when his will is executed; (2) the kind and extent of the 

property to be willed; (3) the persons who are the natural objects of his bounty; and (4) the 

manner in which he desires the disposition of his property to take effect, and the effect which the 

disposition of the property would have upon his estate.”162 While that standard is relevant in 

caveat actions, it has no effect or relevance in disputes regarding contracts, deeds, assignments, 

or beneficiary designations. Indeed, it is a principle of North Carolina law that the appropriate 

standard of capacity is entirely dependent upon the type of transaction involved.  

In cases regarding contracts, deeds, assignments, and beneficiary designations, the 

appropriate capacity question is whether the person executing the document was possessed of 

sufficient capacity to contract, defined as follows: “[a] person has mental capacity sufficient to 

contract if he knows what he is about and the measure of capacity is the ability to understand the 

nature of the act in which he is engaged and its scope and effect, or its nature and consequences, 

not that he should be able to act wisely or discreetly, nor to drive a good bargain, but that he 

                                                       
162 In re Kemp's Will, 234 N.C. 495 (1951). 
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should be in such possession of his faculties as to enable him to know at least what he is doing 

and to contract understandingly.163 

On the issue of capacity, the courts have noted: 

“Alcoholism and mental illness are conditions that are often progressively 
debilitating. While evidence of a party's mental or physical condition at a time 
remote from the execution of a document is generally not admissible, where that 
party has a progressive degenerative illness, evidence of the party's condition 
some years prior to and after the date of execution may be admissible to show the 
onset of the disorder and the gradual deterioration of the party's mind and 
will.”164 

 
 And further that: 
 

“Evidence of mental condition before and after the critical time is admissible, 
provided it is not too remote to justify an inference that the same condition existed 
at the latter time. Whether or not such evidence is too remote depends on the 
circumstances of the case interpreted by the rule of reason and common sense. 
Moreover, undue influence is necessarily proved by a multitude of facts and 
circumstances surrounding the execution of the document that might suggest the 
existence of undue influence.”165 
 
 

b. Fraudulent Inducement 

Additionally, the equitable remedy of rescission is available in cases of fraud. See 

subparagraph iv. of part A of section VI, supra, for a detailed discussion of fraud in the 

inducement. 

 

                                                       
163 Matthews v. James, 88 N.C. App. 32 (1987). 
 
164 Id. at 40 (Comparing In re Will of Hargrove, supra (evidence of mental capacity two to 
twenty years after execution of will held inadmissible where there was no evidence of 
progressive mental impairment) with Moore v. Insurance Co., 266 N.C. 440, 146 S.E. 2d 492 
(1966) (evidence of chronic alcoholism before and after surrender of life insurance policy held 
admissible) and In re Daniels, supra (evidence of mental deterioration due to arteriosclerosis up 
to nine years prior to execution of will held admissible)). 
 
165 Id. 
 



 

  58

 

c. Undue Influence or Duress 

In order to rescind the contract, deed, assignment, or beneficiary designation of an elderly 

individual on the basis of undue influence, it is necessary to show that some force acted upon the 

mind of the elderly individual with such force and to such an extent that the product of the 

elderly individuals actions was a result of the will of another, rather than a result of his or her 

own will.  

“In order to show undue influence in the execution of a document, a party must 
show that something operated on the mind of the person who was allegedly 
influenced that had a controlling effect sufficient to destroy the person's free 
agency and to render the instrument not properly an expression of the person's 
wishes, but rather the expression of the wishes of another or others.” 166  
 
While it is the plaintiff’s burden to prove four (4) general elements of undue 

influence, the jury will weigh a series of seven (7) factors in determining whether there 

is sufficient evidence of undue influence: 

“The plaintiff bears the burden of demonstrating more than mere influence or 
persuasion on the decedent in order to submit their case to the jury. To meet this 
burden, plaintiff need only show more than a scintilla of evidence demonstrating 
each of the four general elements of undue influence: ‘(1) a person who is subject 
to influence; (2) an opportunity to exert undue influence; (3) a disposition to exert 
undue influence; and (4) a result indicating undue influence.’”167 

 
“Although there is no mathematical formula by which to ascertain whether there 
is sufficient evidence of undue influence to take the issue to the jury, several 
factors have a bearing on the question, including: 1. Old age and physical and 
mental weakness of the person executing the instrument. 2. That the person 
signing the paper is in the home of the beneficiary and subject to his constant 
association and supervision. 3. That others have little or no opportunity to see 
him. 4. That the instrument is different and revokes a prior instrument. 5. That it 
is made in favor of one with whom there are no ties of blood. 6. That it 
disinherits the natural objects of his bounty. 7. That the beneficiary has procured 
its execution. Undue influence is generally proved by a number of facts, each one 

                                                       
166 Id. at 37. 
 
167 Wilson v. Green, 2007 N.C. App. LEXIS 1820 (2007). 
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of which standing alone may be of little weight, but taken collectively may satisfy 
a rational mind of its existence.”168   

 
Duress, in and of itself, is not a proper cause of action. However, like the basis of undue 

influence, a claim for rescission can be based upon duress. In explaining the difference between 

fraud, duress, and undue influence, the North Carolina Supreme Court has written:  

“Fraud rests upon deception by misrepresentation or concealment. Duress is the 
result of coercion. It may exist even though the victim is fully aware of all facts 
material to his or her decision. Undue influence may exist where there is no 
misrepresentation or concealment of a fact and the pressure applied to procure 
the victim's ostensible consent to the transaction falls short of duress.” 169 

 
Although not to the same level of specificity as the cause of action of fraud, the facts 

supporting the allegation of duress should be set forth in detail. Mere conclusory allegations of 

duress are likely to be dismissed by the courts, as evidenced by the following example: 

“In this case, Plaintiffs' complaint does not allege any particular transactions, 
occurrences, or series of transactions or occurrences invoking the elements of 
duress. Rather, Plaintiffs assert that Defendant "used economic duress" to force 
Plaintiffs' compliance with the contract. On appeal, Plaintiffs offer little 
clarification, only noting that they had few financial resources at the time they 
agreed to the consolidation loan and attributing this fact to Defendant's undefined 
"fraud." These "merely conclusory" allegations "offer no indication of the 
existence of facts which, if proven, would permit a finding" of duress. 
Accordingly, Plaintiffs' argument as it pertains to duress is overruled.” 170 
 
In considering a rescission action on the bases of undue influence and duress, one should 

keep in mind the possibility of ratification by the abuse victim. “A transaction procured by . . . 

duress or undue influence may be ratified by the victim so as to preclude a subsequent suit to set 

                                                       
168 Matthews, supra note 163, at 37. 
 
169 Link v. Link, 278 N.C. 181, 191 (1971). 
 
170 James B. Taylor Family L.P. v. Bank of Granite, 234 N.C. App. 478 (2014). 
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the transaction aside" as long as, upon ratifying the transaction, "the victim had full knowledge 

of the facts and was then capable of acting freely."171 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
ii. Restitution 

Although this cause of action has been labeled many other names in recorded North 

Carolina cases (e.g. quantum meruit, quasi contract, unjust enrichment), its proper name is 

restitution.172 It stands as a legal principle in stark contrast to the various legal causes of action, 

in which the traditional remedy of damages is sought: 

“Restitution recovery and damages recovery are based on entirely different 
theories. The main purpose of the damages award is some rough kind of 
compensation for the plaintiff's loss. This is not the case with every kind of money 
award, only with the damages award. In this respect, restitution stands in direct 
contrast to the damages action. The restitution claim, on the other hand, is not 
aimed at compensating the plaintiff, but at forcing the defendant to disgorge 
benefits that it would be unjust for him to keep. The principle of restitution is to 

                                                       
171 Link v. Link, supra note 169 at 197. 
 
172 See, e.g., Clark Trucking of Hope Mills, Inc. v. Lee Paving Co., 109 N.C. App. 71 (1993) 
(discussing plaintiff’s “claim for restitution under the theory of unjust enrichment”); see also 
(“Plaintiff's cause of action for unjust enrichment is . . . flawed. It seems obvious that the cause 
of action plaintiff intended was for restitution based on unjust enrichment.”) (emphasis added).  

PRACTICE NOTE 
 
When alleging rescission as an equitable cause of action, it is not necessary to 
choose only one of the bases of (i) lack of capacity, (ii) fraud in the inducement, 
and (iii) undue influence or duress. Instead and in lieu of placing all of the litigation 
eggs in a single basket, it is often preferable to allege the cause of action upon “one 
or more of the following bases” or “upon the basis of lack of capacity, or in the 
alternative, upon the basis of fraud in the inducement, or in the alternative, upon the 
basis of undue influence, or in the alternative, upon the basis of duress.” 
 
Certainly, frivolous bases for causes of action are not encouraged. However, if there 
are supporting facts for various bases, there is no reason to limit the court’s focus to 
any single basis.  
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deprive the defendant of benefits that in equity and good conscience he ought not 
to keep even though plaintiff may have suffered no demonstrable losses.”173 
 
Therefore, a successful restitution case does not require the proof of damages. Instead, 

the plaintiff must simply show that (i) the defendant has been enriched, (ii) the defendant’s 

enrichment came at the expense of the plaintiff, and (iii) it is unjust to allow the defendant to 

retain such enrichment.174 Further, moving against the traditional principle that legal relief must 

first be unavailable before the courts will consider a restitution award, the Restatement (Third) of 

Restitution and Unjust Enrichment takes the position that "[a] claimant otherwise entitled to a 

remedy for unjust enrichment, including a remedy originating in equity, need not demonstrate 

the inadequacy of available remedies at law."175  

VII. CONCLUSION 
 

A few themes seem clear, after having considered (i) the widespread prevalence of 

financial abuse of the elderly against the weaker, but improving, societal awareness of the 

problem, (ii) various strategies that attorneys can use to minimizing the potential for, and effects 

of, elder financial abuse, and (iii) the many ways in which cases of financial abuse present to 

elder law and estate planning attorneys and the various remedies available to correct or alleviate 

abuse, once discovered. First, financial abuse of the elderly is a growing problem, and its trend 

                                                       
173 Booher v. Frue, 86 N.C. App. 390, 393-94 (1987). 
 
174 See RESTATEMENT (THIRD) OF RESTITUTION & UNJUST ENRICHMENT § 1 (2011).  
 
175 Id. at §4(2). 

PRACTICE NOTE 
 

At least one author to this manuscript takes the position that there are few, if any, contract or 
fiduciary related cases in which restitution should not be alleged, if for nothing more than a 
fall-back alternative for the court’s consideration in the event that all other claims fail.  
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will not likely regress until there emerges a combination of higher awareness and recognition of 

the problem and harsher consequences to its perpetrators. Further, while elder abuse will remain 

a source of trouble the legal and financial sectors, the significance of its effects can be minimized 

through the use of durable powers of attorney and regular accounting requirements, each 

working in tandem with a requirement to fund revocable trusts upon a declaration of 

incompetence. Next, though there are many causes of action and remedies for financial abuse of 

the elderly, none are as effective as either prevention or early detection. Finally: 

 

“Those who prey upon the elderly, and the financially unsophisticated who 
hope to become elderly with secure pensions, do greater economic damage 
and scar the social contract far more deeply than petty criminals serving 
longer sentences. They are often those to whom much opportunity and 
education have been given and of whom much better is expected.  They 
corrupt their opportunities and education not to satisfy a physiological 

craving, but greedily to accumulate and consume, and to worship at the altar 
of ill-gotten wealth.  They need to receive a message: The punishment will fit 

the crime.”176 
 

 
 

 
 
 

                                                       
176 U.S. v. Andrews, 301 F.Supp.2d 607, 611-612 (2004) (citations omitted).  
 


